




















































































































“Every individual shall have the right to liberty and to
the security of his person. No one may be deprived of
his  freedom except for reasons and conditions
previously laid down by law. In particular, no one may
be arbitrarily arrested or detained.

167. The Commission observes that not all actions that constrain an individual’s
physical freedom can amount to a deprivation of liberty in terms of Article 6
of the African Charter. However, a deprivation of liberty that falls outside
the strict confines of the law, or for reasons that are not acceptable or simply
arbitrary, will amount to a violation of Article 6 of the African Charter. In its
General Comment No. 35, the United Nations Human Rights Committee
emphasized that a person's liberty and security of person are precious in
themselves, but also because the deprivation of liberty and the denial of the
right to security of person have always been means of hindering the
enjoyment of other rights. Both rights are therefore fundamental, because
they condition the enjoyment of other rights7L.

168.In the present Communication, the Complainants submit that the Victim
was denied his right to liberty and security of the person and subjected to
arbitrary arrest and detention. The Complainants also submit that the
Victim’s arrest was arbitrary as he was arrested without being informed
the reasons of his arrest and detained for 23 months (from 7 June 2005 to 3
May 2007) without ever being charged with an office and without any
lawful basis”?. : »

169.The Commission has established in its Principles and Guidelines on the Right
to a fair Trial and Legal Assistance in Africa and Robben Island Guidelines that
anyone who is arrested shall be informed, at the time of arrest, of the
reasons for his/her arrest and shall be promptly informed, in a language
he/she understands, of any charges against him/her; and ensure that all
persons deprived of their liberty are brought promptly before a judicial
authority”?. Furthermore, the Commission’s Luanda Guidelines also
provides that “arrested persons shall have the right to be informed of the
reasons for their arrest and any charges against them.”

"I General Comment No. 35 of the United Nations Human Rights Committee, para 2.
2 See Annex 3- 9" Annual Report to the Parliament of the Uganda Human Rights Commission (page 31-

32) containing a scanned copy of the Makindye Military Barracks ’violent Crime Unit Register containing

the Victim’s name, date of arrest but no charge against him.

73 Article 25, 26 & 27 of the Robben Island Guidelines s . =

74 Principle 4(g) of Guidelines on Arrest, Policy Cuutody and Pre-Trial Detennop (Lugmdw ,‘,/” \\
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170.In general, the Commission has considered arbitrary detention, to mean a
prolonged detention without trial. This position was held in Ouko v
Kenya75, where the Complainant was detained for ten (10) months without
trial. The same position was held in Free Legal Assistance Group and Others v.
Zaire’5, where the Commission held that a detention for an indefinite
period of time was in violation of Article 6 of the African Charter.
Furthermore, the UN Human Rights Committee has also held a similar
position in Chambala v. Zambia’?, where it considered as arbitrary, a
detention for a period of twenty-two (22) months without any grounds of
detention.

171.In Constitutional Rights Project and Civil Liberities Organisation v. Nigeria’8,
the Commission held that where individuals have been detained without
charges being brought against them, constitutes an arbitrary deprivation of
their liberty and thus a violation of Article 6 of the African Charter. The
European Court of Human Rights has also considered that the
unacknowledged detention of an individual constitutes a total negation of
the fundamental guarantees enshrined in Article 5 of the Convention and
an extremely serious violation of this provision”. Moreover, failure to
record information such as the date and time of arrest, the place of
detention and the reasons for detention must be deemed incompatible,
inter alia, with the very purpose of Article 5 of the Convention?’, as well as
with the requirement that detention be lawful within the meaning of the
Convention?!.

172.In line with the above reasoning, it is the Commission’s view that
arresting the Victim without giving him any reasons for his arrest and
detaining him for a period of 23 months without charge, constitutes
arbitrary arrest and detention in contravention to the above-mentioned
standards and principles laid down by the Commission, and thus, in
violation of Article 6 of the African Charter.

Alleged Violation of Article 7

75 Communication 232/99 -Ouko v. Kenya, para 20-21
76 Communication 25/89,47/90,56/91,100/93- Free Legal Assistance Group and Others v. Zaire,
para 42 '

77 Communication 865/1999, ARLHR 27(2003) (HRC 2003) Para 7.2

78 Tbid 42

" El-Masri v. the former Yugoslav Republic of Macedonia [GC], 2012, § 233; Al Nashiri v. Poland, ZOM;M
§529; Belozorov v. Russia and Ukraine, 2015, § 113 /
8 Kurt v. Turkey, § 125

81 Anguelova v. Bulgaria, 2002, § 154
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173. Article 7 of the African Charter guarantees for everyone the right to have
his/her cause heard. This includes the right to:

1.
(a) an appeal to competent national organs against acts
of violating his fundamental rights as recognized and
guaranteed by conventions, laws, regulations and
customs in force;
(b)The right to be presumed innocent until proved
guilty by a competent court or tribunal;
(c) The right to defence, including the right to be
defended by Counsel of his choice;
(d) The right to be tried within a reasonable time by an
impartial court or tribunal.”

174.The Commission notes the submission of the Complainants that the
Victim was denied the right to be brought promptly before a judicial
authority to have his cause heard and to challenge his detention by way of
a habeas corpus application. The Commission further notes the submission
of the Complainants that during the arbitrary detention of the Victim, he
was denied his right to legal representation; consular assistance; and to
contact his family?#2.

175.Pursuant to the right of the Victim under Article 7 of the African Charter,
the Commission will assess the argument of the Complainants that the
Victim was detained for 23 months without being brought promptly before
a judicial authority and have his cause heard.

176.The Commission has established in the Luanda Guidelines that “all persons
in police custody and pre-trial detention shall have the right, either personally or
through their representative, to take proceedings before a judicial authority,
without delay, in order to have the legality of their detention reviewed”$3. In its
Principles and Guidelines on Fair Trial and the Robben Island Guidelines,
the Commission also established that “States should ensure all persons

82 See Annex 2 containing the affidavit of the Applicant. Also See “Uganda Investigate Kalinga Torture
Claims” New Times (7 August 2007) (originally reported in “Uganda: Kidnapped Rwanda Rots in Uganda
Jail”, New Times (26 April 2007).:The Uganda Minister of Internal Affairs, Maj.Felix Kulayigye was also
reported to have stated that: “I am not aware of the matter but I can assure you we are going to investigate
it and whoever is responsible will face the consequences. We as government cannot let someone be tortures
and be incommunicado for all that long. For sure that is not our policy. Probably he could have had B
problem with the security person but we are going to find out”. 7;7':, UM \\

8  Principle 35 of Guidelines on Arrest, Policy Custody and Pre-Trial Detention @Zirahdaw ETag, :\\\
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deprived of their liberty are brought promptly before a judicial authority”84. The
same principle was held in Abdel Hadi & Others v Republic of Sudan and in
Huri-Laws v. Nigeria, where the Commission found that the “refusal and/or
negligence” of the respondent state to bring the applicant “promptly
before a judge or other judicial officer for trial” constituted a violation of
Article 7 (1) (d) of the African Charter.

177.While courts and international human rights bodies have determined the
meaning of ‘promptness’ based on the facts and circumstances of the
individual case, they have set clear upper time limits. General Comment
No. 8 of the UN Human Rights Committee on Article 9 of the
International Covenant on Civil and Political Rights sets out that, “[m]ore
precise time-limits are fixed by law in most States parties and, in the view of
the Committee, delays must not exceed a few days”%. The Commission in
the same spirit has held in Annette Pagnoulle v. Cameroonsé, that two (2)
years without any hearing or projected trial date, constitutes a violation of
article 7 (1)(d) of the African Charter.

178.Additionally, the Commission notes that the Constitution of Ugandas’
establishes that “a person arrested or detained ... upon reasonable suspicion of his
or her having committed or being about to commit a criminal offence under the
laws of Uganda, shall, if not earlier released, be brought to court as soon as possible
but in any case, not later than 48 hours from the time of his or her arrest”88,

179.The Commission is therefore of the view that, the length of detention of
the Victim of 23 months in custody without charges being filed and not
brought before a judicial authority®’, not only constitutes an undue delay in
contravention to the guarantees laid by the Commission and international
standards, but also exceeds the prescribed duration underlined in the
Constitution of Uganda®.

84 See M2 (a)(b) and 3 (A) of the Principles and Guidelines on Fair Trial & Article 25, 26 & 27 of
the Robben Island Guidelines

8 UN Human Rights Committee, “General Comment No.8 Right to Liberty and Security of
Persons (30 June 1982) at para 2

8 Communication 39/90, Annette Pagnoulle (on behalf of Abdoulaye Mezou) v Cameroon

8 Constitution of the Republic of Uganda 1995, Chapter 4, para 23(4)(b).

8 See 2 & Annex 3- Sworn Affidavit of the Victim and 9™ Annual Report to the Parliament of the Uganda
Human Rights Commission (page 31-32) containing a scanned copy of the Makindye Military Barracks

*violent Crime Unit Register containing the Victim’s name, date of arrest but no charge against him. __-=—_
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180.Turning to the argument of the Complainants that the Victim was denied
the right to challenge his detention by way of a habeas corpus application
before a judicial authority and the right to have his detention reviewed on a
periodic basis by a court of law or other appropriate judicial authority,
the Commission in the spirit to guarantee expeditious access to justice for
persons in detention, would like to refer to its Principles and Guidelines on
the Right to a Fair Trial and Legal Assistance in Africa, which provides that
“judicial bodies shall at all times hear and act upon petitions for habeas corpus...or
similar procedures. No circumstances whatever must be invoked as a justification
for denying the right to habeas corpus...”9

181.The Commission therefore finds that the detention of the Victim for 23
months without being brought promptly before a judicial authority and
have his cause heard and the denial of his right to challenge his detention
by way of a habeas corpus application before a judicial authority, is a
violation of article 7(1)(d) of the African Charter.

182.Regarding the Complainants submission that the Victim was denied
contact with a lawyer, consular assistance and his family, the Commission
refers to the Luanda Guidelines and Principles and Guidelines on Fair Trial
which states that” all persons under arrest shall have the right of access, without
delay, to a lawyer of his or her choice, or if the person cannot afford a lawyer, to a
lawyer or other legal service provider, provided by state or non-state institutions
including the right of all persons arrested to contact and access a family member or
another person of their choice, and if relevant consular authorities or embassy” 2.

183.Similarly, the UN Basic Human Rights reference Guide on Right to a Fair
Trail and Due Process in the context of Countering Terrorism provides that
all persons have the right to representation by component and independent legal
counsel of their choosing or to self-representation at all stages of the proceedings,
and to the right to adequate time and facilities to prepare his or her case®.

184.Turning to its jurisprudence, the Commission recalls its decision in Malawi
African Association and Others v. Mauritania®* and in Krishna Achuthan (on
behalf of Aleke Banda), Amnesty International (on behalf of Orton and Vera
Chinua), Amnesty International (on behalf of Orton and Vera Chinua) v Malawi

1 Principles and Guidelines on the Right to a Fair Trial and Legal Assistance in Africa principle 5
(e).

% Principle 4(d), (f)of the Guidelines on Arrest, Policy Custody and Pre-Trial Detention and
Principle N2(a) and M(2)(e) of the Principles and Guidelines on Right o Fair Trial;

9 Article 8 and 9 of the UN Basic Human Rights reference Guide on Right to a Fair Trail and Due
Process in the context of Countering Terrorism. e m——
9 Communications No 54/91,61/91,98/93,164-196/97, 210/98 - Malawi African Assoc1at10.n agdt X “\_\
Others v. Mauritania e /1'* ).
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% in which it held that where the accused either had no access or only
restricted or delayed access to a lawyer, the Respondent State violated
article 7(1) (c) of the African Charter. This is also the position of the
European Court of Human Rights, which held that the right of every
accused person to be effectively defended by a lawyer is one of the
fundamental elements of a fair trial: "Prompt access to a lawyer constitutes
an important counterweight to the vulnerability of suspects in police
custody, offers essential protection against the coercion and ill-treatment to
which they may be subjected by the police, and contributes to the
prevention of miscarriages of justice and to the achievement of the aims
pursued by Article 6, in particular equality of arms between the accused
and the investigating or prosecuting authorities®".

185.In line with the its above, the Commission finds that the denial of the
Victim to have access to a lawyer and his family, violates Article 7(1)(c) of
the African Charter.

186.The Commission therefore holds that the Respondent State violated
Article 7(1) (c) and ((d) of the African Charter.

Alleged Violation of Article 1
187. Article 1 of the African Charter prbvides that:

“The member states of the Organization of African
Unity parties to the present Charter shall recognize the
rights, duties and freedoms enshrined in this Charter

and shall undertake to adopt legislative or other
measures to give effect to them.

188.The Complainants submit that the failure of the RespondentState to conduct a
prompt, independent, effective and thorough investigation into the Victim's
treatment as well as, to provide adequate and effective remedy and
reparation for the violations the Victim has suffered, violates Article 1 of
the African Charter, in conjunction with Articles 5, 6 and 7 of the African
Charter. The Complainants further submit that the Victim does not
have access to judicial remedies in the Respondent State which he could
pursue, thus, the Respondent State has failed to meet its obligations under

% Communication 64/92-68/92-78/92 Krishna Achuthan (on behalf of Aleke Banda),AnmestV‘m
International (on behalf of Orton and Vera Chinua), Amnesty International (on behalf (i'F Oitom Yia \‘7;\\
and Vera Chinua) v Malawi 9%




Article 1 of the African Charter, read in conjunction with Articles 5, 6 and 7
of the African Charter.

189. The Commission held in Abdel Hadi, Ali Radi& Others v Republic of Sudan”
that “if a State Party fails to respect, protect, promote or fulfil any of the
rights guaranteed in the African Charter, this constitutes a violation of
Article 1 of the African Charter.” The African Court on Human and
Peoples’ Rights also reached the same conclusion in the Thomas v. Tanzania
where it held that the obligation under Article 1 of the African Charter is
not complied with or is violated when any of the rights, duties or freedoms
set out in the African Charter have been restricted, violated or not applied.

190.The Commission therefore finds that the failure of the Respondent State to
protect the Victim from being subjected to torture and other ill-treatments;
as well as the failure to respect the Victim’s right to liberty, access to justice
and medical care, is in violation of Article 1 of the African Charter.

191.This is in line with practice of the Commission in which it held in several
Communications that the violation of any of the provisions of the African
Charter automatically means a violation Article 1 of the African Charter. In
light of the above and having found that the Respondent State in this
Communication violated Articles 5, 6 and 7 of the African Charter, the
Commission finds that the Respondent State has violated Article 1 of the
African Charter.

192.In view of the above reasoning, the Commission:

1. Finds the Respondent State is in violation of Articles 1, 5, 6 and 7
(1)(c) and (d) of the African Charter;

ii. =~ Requests the Respondent State to:

(a) conduct prompt, independent and impartial investigations into
the allegations of unlawful detention, torture and inhumane,
degrading treatment/punishment of the Victim and to
prosecute and punish all the perpetrators;

(b) pay adequate compensation to the Victim in accordance with
the domestic law of the Respondent State, for the prejudices
suffered including loss of earnings, medical expenses, physical
and psychological torture, in relation to the violations found;




(c) to apologize to the Victim as an acknowledgement of violation
of his rights, and ensure non-repetition of the actions and/or
omissions;

(d) adopt and implement procedural safeguards for the prevention
of torture and other forms of ill-treatment as required under the
Robben Island Guidelines;

(e) train Security Officers on relevant standards concerning
adherence to custodial safeguards and the prohibition of torture;
and

(f) inform the Commission, in accordance with Rule 112 (2) of the
Commission's Rules of Procedure (2010), within one hundred
and eighty days (180) of the notification of the present decision
of the measures taken to implement the present decision.

L‘N H U\ e
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