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Communication 298/05 - Ziim’babwe Lawyers for
Human Rights (on behalf of Roy‘ Bennett) v Zimbabwe
\

Summary of the Complaint: )

1. The Complaint is filed against the ‘Republic of Zimbabwe! (the
Respondent State) by the Zimbabwe; Lawyers for Human Rights (the
Complainant) on behalf of Roy Bennet (the Vi was an elected

2. The Complaint alleges that the Victim ha

1mpr1soned by the political author;tlA“'; ‘At the

at a rural

};ajrliamentary debate on the Stock
al assault by the Respondent State's
of the ruling party. Enraged by the

) contempt of Parlia Ien’c The Victim allegedly protested
that the proceedmgs were dlscrlmmarlﬂory on the grounds that the Victim
alone was charged even though t}|1e disruption of Parliament was
occasioned by a scuffle involving the Minister of Justice and another
Member of Parliament representing the ruling party.

6. The Complainant avers that the VlCtllT[n also challenged the composition ofmr\
Cizlel ’WAN A

the Parliamentary Committee on the grounds that it compr';\ Z\ﬁ O arian'

members of the ruling party who were his accusers. :;-s fo.¢

/

1 The Republic of Zimbabwe is a state party to the African Charter which it ratifie
1986 ’~
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protestations, the Victim was tried, found guilty of contempt and
sentenced to 12 months in prison with hard labour.

I

7. The Complainant states that the trial bﬂr thé Parliamentary Committee was
a continuation of an official policy of victimisation aimed at the Victim by
the Respondent State. The Complainant claims for instance that among
other things, the Victim's election as Member of Parliament for the
Chimanimani District had previously| brought harassment and violence
directed against the Victim and his family. There were also attacks
allegedly made on the Victim's farm|and his farm workers by persons
suspected to be in the employment of the Respondent State The Victim
was allegedly subjected to all forms of retr1but1v tr

State The Complamant
desolate poruon of land
all customary rites and
st” from the Government, the
the Victim's land for

Respondent State had unlawtu yn\'
confiscation. » \

9. According to the Complamant the conﬁs‘oation is aggravated by the fact
that the Victim's; Tand was targeted after he /had turned the fortune of the
farm around fr@m its barren state. The Complamant avers further that the

m sp1te of court orders in his favour
ring |with the Victim's property. All
i6nal.courts in lthe Victim’s favour are said to have
ate.

barring. the Stat
)udgments made by
been dlsregarded by the Respondent S

T

10. The Complamant states further that in an attempt to seek protection from
the law, the ¥ictim carefully documented the incidents of violence against
him, his famlly .and his employees. The Victim was said to have written
letters of complaint to the authorities| of the Respondent State including
the Minister of State Security, the Minister of Home Affairs and the Head

of Agritex. These letters allegedly did not yield any positive results.

11. In relation to the alleged violation in the present Communication, the
Complainant alleges that the Victim challenged his conviction by the
Parliamentary Committee but was sent to prison while his ap: /%%]G"W,‘V"
pending before thé Supreme Court, despite the Victim's ex ga&o@th s\\
his appeal would be completed before the sentence is g&cu ]
Complainant states that this was further evidence of a ! a?e-dterw n d

targeting of the Victim. % ...... .
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Articles alleged to have been violated: {

12. The Complainant alleges that the Respondent State has violated Articles 1,
2,3,4,5,6,7(1) (a), 10,11, 13, 14, 18 and 26 of the African Charter.

Prayers

13. The Complainant prays the African Commission on Human and Peoples’
Rights (the Commission) to:

a. Make a declaration that the Respon
3,5,6,7(1) (d), 10,11, 13, 14, 18 and

b. Urge the Respondent State to:

i Eject all persons unlawfully, _f’ C \

and other properties of the"V
In the alternative, pay;

ii.
' urrency of”i' reference in
harleswood Estate, and all

scordance. ‘with the principles of

international lawr
1ii. Ensure the retu

g farm labourers to their

dwelhngs,

iv.  Guarantee the return of«all|equipment which was unlawfully
possessed .

\2 Pay adequate compensatlon for all the destroyed properties and

livestock.as: per their current|value;

Vestlgate‘the extrar Jud1c1a1 killings, torture, rapes, destruction
: y and’ other violations of rights of all affected persons
elawfully residing on the farms;

vii. Respect er force and obey all court orders.

Procedure:

14. The Complamt which was dated 3 February 2005 was received along with
a request for Provisional Measures, |by the Secretariat of the African
Commission on Human and Peoples' Rights (the Secretariat) on 14
February 2005. On 25 February 2005, the Secretariat informed the
Complainant that the Complaint haﬁ been registered and slate.d';fer
consideration by the African Commission on Human and Peo
(the Commission) at its 37%Ordinary Seéssion. /
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15.0n 27 April 2005, the Complainant| filed another formal request for

Provisional Measures seeking the release of the Victim from Prison
custody pending the determination of his case.

16.In compliance with Article 57 of tl}le African Charter, notice of the
Complaint and the request for Provisional Measures, along with a copy
thereof, was communicated to the Respondent State on 5 May 2005.

17. On 8 May 2005, the Respondent State filed its preliminary submissions on
the Complainant’s request for Provisional Measures. The Respondent State
filed further arguments in objection of the request for Provisional
Measures on 1 June 2005. :

Measures, the Commission declined: f v
request had been overtaken by events

20. Between 18 August 2005 and 3 November 2006 letters were exchanged
between the Secretariat and the Partlesi concerning the submission of their
respective arguments on the Admlss1b111ty of the Communication. During
the 39% Ordinary ion of he Commission held in May 2006, the
Respondent State submi 1 argulment on the Merits although no

Subrmssmns on Adm1351b111ty had bee1:1 made.

21.0n 25 NoVem'ber 2006 the Complainant’s argument on Admissibility was
received at the Secretariat and receipt acknowledged by a letter dated 8
December 2006

22. Between May 2007 and December | 2011, several other letters were
exchanged between the Secretariat' and the Parties concerning the
Respondent State's Submissions on {Admissibility. The Secretariat also
communicated with the Parties on the need for submission of legible
copies of all relevant national dec151ons and judgments by both parties.
Copies of relevant national dec1s1ons| and judgments in legible fcggiat
were finally received from the Complainant on 22 April 2008. 7 ~

23.0n 23 January 2012, the Secretariat|received a Note Verba’
January 2012 from the Respondent State submitting the R.

r




24.

25.

26.

27. By the same letter, the Complamant was. reque

28.

29.

30.

ACH PR

Observations on Admissibility. The Respondent State's Observations on
Admissibility were acknowledged on 31 ]anuary 2012 and forwarded by
letter dated 31 January 2012 to the Complamant along with a request for
their comment on the State’s submission. .

The Complainant's response to the Il{espondent State’s submission on
Admissibility was received at the Secretariat on 13 March 2013.

During its 534 Ordinary Session,| the Commission deferred the
consideration of the Communication and the Parties were accordingly
informed.

At its 13th Extra-Ordinary Session held in Na1rob1, Kenya, from 20 to 24
July 2013, the Commission declared Commumcatlon Admissible.
Notice of the Commission’s decision smltted 16 the. Part1es by
letter and Note Verbale respectivel ember” 2013. The letter
attaching a copy of the decision;was transmitted to the Complamant by
courier (DHL) on 26 September- 2013

'n\

1 terms of Rule 108(1)
of the Rules of Procedure (RoP) 2010} “t0subm Written arguments and
supporting evidence:on Merits’ W1th1n 60' days sof notification, thus latest
by end of November 2013: AN
By letter of 7 ]a""' ary 2014, the Complamant acknowledged receipt of the
Secretariat’s letter of 19 December 2013 and 1nd1cated that 1t had not
rece1ved any notificati )]
alone a. request to!fil ) %Bmlssmns This was followed by another
letter dated5.March 2014 received by ¢ email on 6 March 2014 in which the
Complamant requested an extension 'of time within which to file merit
submissions in the evént that the Communication had been declared
admissible. The request for extension of time was granted by the
Commission.” - .- |

On 3 May 2014, the Secretariat received the Complainant’s submissions on
the Merits and transmitted the same to the Respondent State on 5 May

2014. ‘

By letter of 12 March 2015, the Secretariat informed the Respondent State

held from 19 - 28 February 2015 in Ban’jul, The Gambia, to grantgfi
additional Calendar days for the Re'espondent State to sub;
Merits.

27 African Commission on Human Rights our
Human and Peoples’ Rights ‘ Collective Responsibility
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31. The Respondent State submitted on the Merits in March 2015 and the
submissions were transmitted to the Complainant by letter dated 24 April

2015.

32. The Complainant made observations on the Respondent State’s
submissions on the Merits received at the Secretariat on 28 May 2015, and
transmitted to the Respondent State by|Note Verbale of the same date.

33. Consideration of the Communication and decision on the Merits was
deferred during subsequent Sessions of the Commission.

Request for Provisional Measures

34. The Complainant's request for Provi ‘was_ f11ed
along with the Complaint on 3 February.
2005 was considered at the 37th Ordln
declined by the Commission as ithad k

The Law on Ad mlssiblhty

Submission of theg‘;;(fomplainant

35. The Complamant* submlts that 1t has complied with all the requirements
for Adm1331b111ty under Article 56 |of the African Charter and the
: hould be'declared admissible.

1)of the AfricanI Charter, the Complainant submits
irement”in those provisions have been satisfied since the

Communication is not anonymous.

37.In relation to Article 56 (2) of the |African Charter, the Complainant
submits that the facts raised in the Communication allege a violation of
provisions of the African Charter. Thus, the Complainant argues that the

facts and issues in dispute fall within the rationae materiae and rationae

personae jurisdiction of the Commibsion. The Complainant contends
further that the issues raised in the Communication are within the scope of

the Constitutive Act of the African Union (AU Consti wq\ﬁf@gt) 9
Accordingly, the Complainant asserts that it has complied % cA&“*t/iCle DN
56(2) of the African Charter. {Z\é %
|
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38. Concerning Article 56 (3) of the African Charter, the Complainant submits
that the language used in the Commurucatlon is not disrespectful of the
Respondent State or any Organ of the Afrlcan Union (AU).

39. In relation to Article 56 (4) of the African Charter, the Complainant claims
that although reference is made to statements uttered by individuals on
national television, in Parliament |and in political meetings, the
Communication is not based exclusively on news disseminated through
the mass media. The Complainant claims that the Communication is based
on affidavits filed in local courts and on the decision of those court as well
as statements uttered in various context but that” have bearing on the
matter at hand. o

40. With regards to Article 56 (5) of th
contends that the requirement to exh
in relation to the Communication
Respondent State have proved:to’ be ix
The Complainant submits that local remedies;are ineffective, illusory and
unavailable because several court orders.in favous:of the Victim have been
"defied and dlsobeyed" by*the Respcndent Stat ‘such that the national
legal system had fa1led to pro \_ide redress for the Victim.

’\.'..\

111usory and unavailable’.

41. The Complalna argues further- that attempts to have the presently
contested decision of Parhament rev1ewed by the national courts have
either been stalled:by the 1ssua£}ce Of orders that the matter had been
finalised in term: the relevant Act or have been unduly delayed,
especially “by the Supreme @6t he Complainant submits that the
Victim ‘served out the prison term 0|omp1ained of before the Supreme
Court of ZimbabWe’*ti‘eached its decision on the case pending before it.

42. The Compla;r}ant argues further in relation to Article 56(5) of the African
Charter that in:spite of the fact that it had appealed against the decision of
the Parliament’to the Supreme Court of the Respondent State, that appeal
was essentially academic as it was aware that the Supreme Court upholds
the sanctity of the decisions of Parhament The Complainant contends that
by failing to subject the decision Olf Parliament which had exercised
jurisdiction as a special court to the scrutiny of fair trial guaranteed in the
African Charter, the Respondent State had failed to provide effective local
remedy. The Complainant argues that this was the 51tuat10 //_that\\

Complainant contends that it has
|
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unavailable and ineffective such that the onus has shifted to the State to
demonstrate that local remedies were a’vaillable and effective.

43. As to Article 56 (6) of the African Charter, the Complainant contends that
the Communication has been submitted in a timely manner.

44. In relation to Article 56(7) of the African Charter, the Complainant submits
that the Communication complies with the provisions of the sub-article as
the Communication does not deal with a case which has been settled by
any relevant procedure.

Respondent State’s submission on Admissibility, f

(3) (4)(6) and (7) of the African Chart

46. In relation to Article 56(2) of; the Cha . Responden’t“'étate submits
that there is a requirement that any Communication submitted "should
prove a prima facie ... violation of a: sPec1f1ed irticle". Hence, the State

argues that the present Commun1cat10n does notf eet the requirement in

Chinhamo v Zimbabw

. The Respondent State gives 1ts version of the facts leading up to the
Commun1cat10n and“*~subm1ts that the Victim was summoned and was
representeq Pbefore the/ Parhamentar}J’ Committee. For that reason, and
because Parliamefit "is empowered by law to impose a fine and
imprisonment for up to two years, the State argues that the conviction and
sentencing of the Victim were done according to law.

48. The Respondent argues further that “there has been no violation of Article
14 of the Charter as the land acquisitions were made 'in the interest of
public need' for land and "in acc:ordance with the provisions of
appropriate laws” Thus the State contends that the Commumcat Gnrdoe

2 Communication 307/2005




49.

50.
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p
With regards to Article 56(5) of the African Charter, the Respondent State
contends that local remedies have not|been exhausted because an appeal
against the incarceration of the Victim was brought before the Supreme
Court of the Respondent State but| the Complainant rushed to the
Commission and filed this Communication before the appeal was resolved
by the Supreme Court. The Respondent State argues that the action of the

Complainant has deprived it of the

opportunity to first address the

dispute. The Respondent argues that the action of the Complainant

amounts to forum shopping which the
decision in Interights v Namibia.3

The Respondent State contends furthe
exhaustion of local remedies do not apj
because the requirement that local ren
necessarily mean that the outcome of}1
favour of the Victim. The State atg,’ue
effective contrary to the Complainant
comply with only the national<dei
Respondent contends that,it had®
mentioned by the Compla ant. Acco

Commission has condemned in its

r that exceptions to the rule of
ply infavour of the/Communication
nedies sho d.be’éffective does not
e’édu{g sheuld be in
S. further ‘that I emedies were
s c1a1m and that the:State did not
1S that it had appealed against. The
ealed” ‘against “most of the cases”

ngly, the. Respondent State argues

Fapplyxn thls case.

r tha ‘the Complainant was not

L

5 since it did approach the Supreme

s

he court orders in its favour and

the Victim d1d not await the final dec1s on of the Supreme Court. Thus, the

Respondent State" contends that the ‘

Commission would be “setting a

ere/to admit a case based on a Complainant’s

"‘"",’_\Z,’"bout the petcelved Iack of 1ndependence of a country’s

refers to the ’dec151on n Kenyan Sectz

on of the IC] v Kenya.* Hence, the

Respondent: State asserts that the Complalnant has not exhausted local

remedies.

& ‘

Complainant’s Response to Respondent State’s Submission

52. In response to the Respondent State’s contention that the Communication
does not meet the requirement in Article 56(2) of the African Charter, the

Complainant argues that the Comr’nunlcatlon alleges a violatign:
provisions of the African Charter. Thus, the facts and issues in dlsp/o
within the rationae materiae and mfzonae personae ]urlsdlctlg}g o

? Communication 239/2001- Interights v Namibia (2001 ) ACHPR
4 Communication 263/ 2002 -Kenyan Section of the C] v Kenya (2004) ACHPR

)
|

%ﬁ

N,
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Commission. The Complainant contends further that the issues are also
within the scope of the AU Constitutive Act.

53.

violation of the Charter only require:
rights violation may have occurrec
contends that it has set out a prima fa
AU Constitutive Act and the African C
54. In response to the Respondent State’s
not been exhausted as required by
Complainant asserts that it has “gone
local remedies in this case have pro
unavailable”. Citing the case of Akdivs
Court of Human Rights (ECtHR), the
should be “an effective one, availabl
relevant time”. The Complamant co

out 1n"A icle 56 of the
held, the cond1t1ons in Article 56 of tl
cumulatlvely 6 This means that a failure
conditions renders the Communication

The Comrrussmn notes that in the pres
in agreement that the conditions laid ¢

56.

The Complainant argues that the re

quirement to show a prima facie
5 the latter to show that a human
. Accordingly, the Complainant
cie case that is compatible with the
harter.

argument that local remedies had
Article 56(5)::0f the Charter, the
to lengths to demonstrate how the
ved to"be" 1neffect1ve, illusory and
he European
tha% a. remedy

abwe in Case no SC75/05
rmssmn that there are no

1 Article 55 of the African Charter.
ren Admissibility requirements laid
As the Commission has previously
1e Charter apply conjunctively and
e to satisfy any one or more of those
inadmissible.”

ent Communication, the parties are
out in Article 56 (1), (3), (4), (6) and

(7) of the African Charter have been met. The Commission’s own
assessment of the Communication also confirms that the conditions in
those provisions have been satisfied. Accordingly, the Commission’s
analysis will focus on the requlreme?ts in Article 56 (2) and (5) of the

Charter. |

SAkdivar v Turkey(1996) ECtHR (Application No 21893/ 93)
6 See Communication 304/2005 - FIDH, Natzonal Human Rights Organizatio,

RencontreAfricaine pour la Defense des Droits de I
para 38
7Article 19 v Eritrea (2007), para 43

omme (RADDHO) v Seneg%




57.

58.

59.

60.

4% African Commission on’
*. Human and Peoples’ Rights

Article 56(2) provides that a Communication should be compatible with

the Charter of the Organisation of Afrlcan

| Unity (now the AU Constitutive

Act) or the African Charter. The Comn'ussmn notes that the provision is to

be read conjunctively to mean

that a Communication should be

compatible with both the AU Constitutive Act and the African Charter.

The Respondent State contends that th

e present Communication does not

satisfy this condition because it shows no prima facie violation of the

African Charter.

It is also the Respondent State’s argu
not show with sufficient clarity what
those rights have been violated by the

ment that the €ommunication does
rights have been Vlolated and how
e State: The Complamant responds

that the requirement is for a Communllcatlon to demonstrate that Afrlcan

Charter protected rights may have be

p
In a number of earlier decisions, the C

Article 56(2) of the Afrlcan Charten, the term
“in.; conforrmty with!

“against” the AU Constltutlve Act ot the Chart
that there are two parts ‘te: gArt1cle 56

comphance with”~ or

requires that a Communication’ should
principles of the_AU Constltutlve Act.

in a Communid; 'tlon should not offen
Constitutive A

ompatlble rieans to be “in
‘or “not contrary to” or
JThe Commission notes
(2) of the Charter. The first part
not contradlct or be contrary to the
This simply means that the claim(s)
d the spirit and purpose of the AU

he second part requires that a Communication should

allege a violation of a right or r1ghts recognized in the African Charter. In

arantee

1n a Commun10at1on should conform with and not

ld in the Charter.

Iso previously held that Article 56(2) of the Charter

Human Rights our
Collective Responsibility

The Comrmssmn h
requires a Communl on to indicate A prima facie violation of the African

Charter.? The Respondent State contends that this obligates the
Complalnant o show with sufficient cﬂanty what violations have occurred
and how those violations have occurr'ed The Commission notes that the
term prima facie as used in its ]urlsprudence does not impose an obligation

“show with sufficient clarity” the alleged violations that have triggered
the submission of a complaint. Instead, the Commission notes that it
simply requires that at face value jor upon mere sighting, without
requiring either party to adduce any, evidence, it should be possible to

|

8 See Communication 252/2002 -Bissangou v Repubitc of Congo (2006) ACHPR; Co @;:\
-Chinhamo v Zimbabwe (2007) ACHPR; Communication 246/2002 - Mouveme1 ? 7o e de
Droits rHumains (MIDH) v Céte d’Ivoire(2008) AC ;
%See Communication 300/2005 - Social and Economic Rights Action Project (Sk

(2008) ACHPR, para38.

HPR
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come to a conclusion that the Communication can be accommodated
within the competence of the Commission on the grounds that it alleges
that rights recognized by the African Cf‘rarter have been violated.1?

61.In the present Communication, the |Complainant alleges that rights
guaranteed by the African Charter have been violated by the Respondent
State. The Complainant goes further to list the provisions of the Charter
that have allegedly been violated even|though there is no obligation on a
Complainant to mention specific provisions of the Charter that have been
violated.!! Accordingly, the Commission finds that the Complainant has
met the requirement to show a prima facie violati e African Charter.

62. The Commission further notes th in the

Communication do not contradict the
Act. The Communication also meets tlr
personae competence of the Comm1551 o)
alleged violation of rights in the’ [

the M‘Cemm1ss10n finds that the
e AU Constitutive Act and the

African Charter.
63. In relation to Artlcle 56 (5) of t Charter, the Respondent State
contends that'" the Communication s inadmissible because the
Complainant ha 18 ?; ilable local remedies. Article 56(5)
provides that Commumcatlons shoul]d be “sent after exhausting local
remedles, if any, unless it 1s obv1ous that this procedure is unduly

‘must first have an opportunity to redress by its own
work of its owﬁ domestic legal system, the wrong
e to the individual.”13

alleged to hgl e been'z‘l:’;”

64. The Comrmssmn shas previously held that the requlrement to exhaust local
remedies does’ nét apply where such remedies are “unavailable or
ineffective”14 or where they are undulS/ and unreasonably prolonged” 151t
is therefore firmly established in the jutisprudence of the Commission that

10 See Communication 333/06 -Southern Africa Human Rights NGO Network & Others v
Tanzania , para 51

Ubid.

12 See Chimhamo v Zimbabwe (2007)
18 Communication 71/92 - Rencontre Africaine pour
(1997) ACHPR

14]bid.

18Communication 275/2003 - Article 19 v Eritrea (20
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in order for the rule of exhaustion of local remedies to apply, remedies in

the Respondent State must be available, effective and sufficient.16

65. The Respondent State contends that local remedies have not been
exhausted by the Complainant in the present Communication because the
Complaint was submitted to the Commission whilst an appeal filed by the
Victim before the Supreme Court of the Respondent State upon the same
facts was still pending. The Respondent State argues further that the
exceptions to the exhaustion of local fremedies rule do not apply to the
present Communication since the |Complainant has failed to take
advantage of effective and available remedies prov1ded by the State.

66. The Commission recalls its established ]urisprudence that a State which
alleges that a Complainant has failed to_exhaust: Iocal /remedles has the
burden of showing that the remediés:
sufficient to cure the violation .
Commission's decision in RencontreA]Tz
I'Homme v Zambia, 18 the Respondent SLcate
effective and sufficient local remedles exist' always been recognised
under the African Chartet.It is a practice that is:alsodirmly entrenched in
international human rightst W from Vilhlch the Commission is authorised
by Articles 60 zand, 61% of ‘the Charter to draw inspiration
from. 19Accord1ngly, the iriitial burden to prove the availability of effective
and sufficient remed1es within its legal system rests on the Respondent
State.

(‘;_ur la Defense des Droits de
rden of demonstrating that

67. Complainant should have pursued

accessmg national ‘courts was futile‘I because the State has failed to
implement. prev1ous “Court decisions in favour of the Victim, the
RespondentState argues that it had only failed to implement those

decisions becanse it appealed against rhost of them.

68. The Respondent State contends further that the allegation of non-
implementation of national decisions bught to have been brought before
the Supreme Court in the same manner the current dispute had been
submitted before the Supreme Court. Considering the ultimately negative

16 See Communication 147/95 - 149/96 -Jawara v The Gambia (2000) ACHPR para,; 3@@@‘%
and Socio Economic Rights and Accountability Project[v Nigeria (2008) para. 45 " RN
Y Article 19 v Eritrea (2007) para 51 {
18Rencontre Africaine pour la Defence des Droits de Z'Hgmme v, Zambia (1997), pa
19 See De Wilde, Ooms and Versyp (Vagrancy case) v Belgium(1972)ECtHR, (Serié
60; Valesquez-Rodriguez v Honduras (1988) IACtHR (Serles C,No4)




outcome of the case submitted to the Supreme Court, the Respondent State
argues that effectiveness of local remedres does not mean that national
proceedings should be in favour of the victim,

/

69. The Commission must first deal |with the question whether the
Communication is inadmissible on the grounds that it was filed while the
Supreme Court of the Respondent State was still seized of the matter. The
Commission notes that Article 56 of the African Charter has to be applied
with flexibility.2? The Commission recalls that it is also firmly established
in international human rights law and jpractice that the exhaustion of local
remedies rule must be applied with “some degree of flexibility and
without excessive formalism”.2! o

70. The Commission notes that although
Secretariat before the final resolution

before the conclusmn of
Comm1ssmn s view, in
'apphcatlon, Of Article 56(5)
( receive a Complaint even

Commission’s view, what cori stitutes  an appropnate case will be
determined on; a case—by case ba51s b t generally relates to circumstances

Commuﬁi‘éation,‘“the Commission notes that at the time the
filed, the Victim wag faced with the imminent risk of
imprisonment to*serve. the jail term agamst which he had appealed to the
Supreme Cotirt. It is th failure of the Supreme Court to stay execution of
the decision of the Parliament Commllttee against which the Victim had
appealed that'forced the Complainant to come before the Commission.

71.

72. The Commission recalls that by Articles 60 and 61 of the African Charter,

the Commission is encouraged to dlraw inspiration from international

human rights law. In this regard, the (iZommission finds the experience of
the ECtHR useful on this point. Faced with a similar challenge in Ringeisen
v Austria,?? the ECtHR took the view that “while it is fully upheld that the.

e
n

2 Communication 304/05 FIDH - Orgamsattonmlltzonale des droits de I'Homme (]
Rencontreafricaine pour la défence des droits de I' Homme (RADDHO) v Senegal
ASee Lehtinen v Finland (2006) ECtHR (Application no 43160/98) p 7; Horvat ©

ECtHR (Application No 51585/99)para 40 .

ZECHR (1971), (Application no 2614/65)para 91
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73.

74.

76.

e

applicant is ... duty bound to exercise the different domestic remedies
before he applies to the Commission, (it must be left open to the
Commission to accept the fact that the|last stage of such remedies may be
reached shortly after the lodging o|f the application but before the

Commission is called upon to pronounce itself on admissibility”.

The position of the ECtHR is further reinforced in Taright et al v Algeria,
where the United Nations Human Riéhts Committee (UN HRC) has also
held that the question of exhaustion of local remedies can be assessed at
the consideration of the Communication rather than at the time of
submission of the Complaint.?

The Commission notes that along with the
had filed a request for Provisional Mez
of imprisonment that the Victim facedw
before the Supreme Court of the Res”\:
that in those situations where a’ > :
exists as a result of an impendj angler to: hfe, 11berty or property, a strict
requirement that local remedles m f)e exhausted before a Complainant

African Charter. In such S;
undesirable to insist: tha
proceedings in: nat10na1 ‘court
brought to the Commlssmn 24

although the Complaint was filed
before the Supreme Court of the
of the present Communication on
e conclusion of that appeal. This
s of the domestic proceedings took
numcatlon, con51derat10n of the

compliance with Article 56(5) of the Ch|arter on this point.

Regarding the Respondent State’s argument that the exceptions to the
exhaustion of local remedies rule‘ do not apply to the present

22Communication No. 1085/2002 -Taright et al v. Algeria, Views adopted 15 March 2006,
para. 7.3; where the Respondent State argued that|the Communication was submltted before

local remedies were exhausted and while the Complainant was still pursing y/seﬁlpcg,L

remedies. Also see Communication No. 925/2000 - Kuok Koi v. Portugal, Decm%d8gtedﬁ\2&.q

October 2003, para. 6.4.
2 Also see the SADC Tribunal case of Campbell |(Pvt) Limited & Others v

AHRLR 141 (SADC 2007) para 15
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Communication, it is incumbent on the Respondent to demonstrate that
effective and sufficient local remedies are available at the national level. In
its decision in Jawara v The Gambia, the Corhmission held that “a remedy is
considered available only if the applicant can make use of it in the
circumstances of his case”.25 In Chinhano v Zimbabwe, the Commission also
held that “remedy is considered available if the petitioner can pursue it
without impediment; it is deemed dffective if it offers a prospect of
success, and it is found sufficient if it is capable of redressing the
complaint” 26

77.The Respondent State argues that the alleged: violations which are
primarily ascribed to an action by the Parliament are. redressable by the
natlonal courts espec1ally the Supreme Court The Comm1531on notes the

'on notes the conclus1on
nt is a spec;al Court and

reached by the Supreme Court that the?
the failure of Parliament to "follow\certaln

impartial”.?

78. In the face of such. estabhshed domestIc laW, the Respondent State has not
shown that the: Supreme Court.or.any other’ court had any prospect of
redressing the! violation alleged* by the Victim. On this point, the
Commission flnds that the Respondent State has not discharged the onus
to show that the'lo al remedy it is hoIJdmg out is effective since from the
onset; there was no:prospect of success The Commission agrees with the

dent. . , does not necessarily mean that

national, proceedmgs must be in favour of the Victim.2® However, the

Commission takes.the- view that effectiveness means that the remedy is

“capable of /producmg the result for which it was designed”.? The
remedies invthe present situation do not show any such prospect. The

Commission therefore finds that the Respondent State has not shown that

effective local ‘remedies which should have been exhausted by the

Complainant are available. |

79. The Respondent State also submits that the Complainant has failed to
approach the Supreme Court with a c'omplaint that national decisions in

BJawara v Gambia (2000)para 33

2%6Chinhano v Zimbabwe (2007), para 54
ZPg 16 of the judgment of the Supreme Court of| Zimbabwe in Roy Bennet v/
Others, Judgment No SC 75/05 '
28 Also see Valesquez-Rodriguez v Honduras (1988), para 67
1d, para 66
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favour of the victim have not been implemented. The Commission notes
and agrees with the jurisprudence of the ECtHR that local remedies are
ineffective and therefore not required to be exhausted where violations are
actively perpetuated or at least, tolerated by the State and its agents.®0 In
the face of undisputed claim that natiohal decisions in favour of the victim
have never been implemented by the Respondent State, the Commission is
of the view that requiring the same victim to exhaust local remedies would
amount to a futile exercise.

80. The Commission further notes and agrees with the view that where “the
general legal and political context in which theyoperate as well as the
personal circumstance of the applicant” 1nd1cate that Jocal remedies are
ineffective in respect of a particular applicant, ah “resort'to those remedies
becomes a senseless formality”.32 As d, although he V1ct1m had
obtained multiple court orders, as ind “minor
the Supreme Court of the Responde

enforcmg these orders..3 In the face a‘reality, the Respondent State
S’ re effective and sufficient

has been satlsf1ed~.,~_,,,,/

Decision of the Cojfr'lmission on Adm

81. In view of the above the Afrlcan Commission on Human and Peoples’
3 ;C_ommumcatlon Admissible in accordance with
Afr1can: Charter ‘

Complainant’s s'i;g:;,l‘?_‘_missions on the Merits
Alleged violation of Article 2 of the African Charter

82. The Complainant submits that the Victim has suffered discrimination in
violation of Article 2 of the African Charter. The Complainant avers that

30 See Aldivar v Turkey (1996)para 67

31 See Lehtinen v Finland, p7

2V alesquez-Rodriguez v Honduras (1988), para 68 :
3 See the dissenting judgment of Sandura JA in the Supreme Court of Zimba}
No SC 75/05.
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from May 2000 to January 2005, the vic

’
|

tim endured a relentless barrage of

attacks from agents in the direct or indirect employ of the Respondent
State. They submit that these abuses were both physical and verbal attacks

on the Victim, which resulted in:
miscarriage suffered by the Victim’s

the death of two employees, a
wife while she was held hostage

during one of the attacks, the rape of two female employees and the
physical assault and illegal detention of the Victim’s employees, who

subsequently fled from their home on h

83.

with hard labour at a maximum securi

contempt of Parliament, and to date ¢ ‘
should he return to Zimbabwe The Compla‘i‘

The Complainant submits that the vict

is estate.

im was imprisoned for 12 months
ty prison on;spurious conviction of

ission’s ‘decision in Malawi African

Association Muurztamenne des Droi;

that:34 4
Article 2 of the Charter lays down a p

Droits de l’Homme and RADD e, ‘Collec

‘Dzop ‘Union Interafricaine des
des. Veuves et Ayants-droit and
’H0@me v Mauritania, where it held

c1f;le that is essential to the spirit of this

convention; oneé. of those goals is the. ehmmahon of all forms of discrimination and to

ensure equality among all human belngs

85.
f Persons Belong
ties adopted by
47/135. Thdy contend that Article 1
obligation of.a State to protect the exis
religious and lihguistic identity of
territories. 7

Declarat1on OfRij

86. The Complainant submits that the Res1|
obligation, as the Victim was subjecte

State functionaries including the high|

34 Commumcatlon 54191, 61/91, 98/93, 164 ~ 196/97 and 210/98 - Malawi Afric

Collectzf des Veuves et Ayants -droit und Association Mauritanienne des Droits {

Mauritania para 131.

gig

d to racial discriminator
€s

The C» mplamant submlts that the same objective underpins the

to National or Ethnic, Religious
the United Nations in Resolution
of the declaration stipulates the
tence of national or ethnic, cultural,
minorities within their respective

pondent State has disregarded this
y abuses by

t authority being the President of

'fIQAsso a

%@«3’
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Zimbabwe.?> The Complainant refers| to the Commission’s decision in
Union Inter Africaine des Droits de I’'Homme, Federation Internationale des
Ligues des Droits de I'Homme, Rencontre Africaine des Droits de I'Homme,
Organisation Nationale des Droits de 'Homme au Sénégal and Association
Malienne des Droits de I'Homme v |Angola, where the Commission
underscored the fact that:36

A government action...directed at specific national, racial, ethnic or religious group is
generally qualified as discriminatory...The Commission concedes that African States
in general...are faced with many challenges, mainly economic, and in the face of such
difficulties, States often resort to radical measures... whatever the circumstances may
be, such measures should not be taken at the detriment of the enjoyment of human
rights. ST

87. The Complalnant submits that in the p'resent case 1t cannot be argued that

that the targeting of the Vletlm.i ‘on
violation of the spirit of Art1c1e 2 of thelA

Alleged violation of Ar i -le 3 of.the. Afric anﬁé'h‘a;jter

88. The Complamant subm1ts that the St qusalyv of the Respondent State to
respect court orders issued in favour of the Victim points to deliberate
efforts by State ‘agents to deny the Victim of the protection of law. The
Complainant avers that the V1ct1m pursued all available legal channels to

protect his farmly,i property and employees from the State sanctioned

attack, and was _granted"no*less tharl six (6) orders in his favour. The

Complamant avers ‘that these orders confirmed the Victim’s right to stay

on his farm, not to" be assaulted harassed or interfered with, however,
these were al'li defied by the Responden!t State with impunity.

3 The Complainant indicates in its complaint that on|12 June 2003, President Mugabe delivered a

speech on ZTV at Nyakomba Irrigation Scheme in Nyanga, during which he stated: “these Bennetts

and the De Klerks, are not deserving cases in regards to allocation of land, because they are
destabilizing our society, they are for illegality; they are supporting a party in its program of pursuing

an illegal course of power. All those who are wor&(mg in this illegal way, in this manner of
destabilizing our society, do not deserve a portion of obr land at all. If they have it, if they have that

land, that land will be taken from them and given to more loyal citizens, so I don’t want to hearthath;l’; —
there is a Bennett, that there is a De Klerk who continues to destabilize our wellbeing, they’ rgust Rg ;:\\
from here.” /

3 Communication 159/96 - Union Inter Africaine des \Droits de 'Homme, Federation I:‘ﬁtiematz Z ale
des Ligues des Droits de I'Homme, Rencontre Africaine des Droits de lHomme,; i
Nationale des Droits de I’Homme au Sénégal and Association Malienne des Droits |

Angola paras 15 and 16.

G
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89. The Complainant submits that the |Privileges Committee of the 4t
Parliament of Zimbabwe was biased towards the Victim, as majority of the
members were from the Zimbabwe African National Union - Patriotic
Front (ZANU-PF), and predictably failed or refused to take into account
all the relevant factors in their determination. Further, the Complainant
avers that the sentence imposed on th|e Victim failed to take into account
the violations he had suffered at the hands of State agents, which led him
to act in the heat of the moment and |in response to severe provocation.
The Complainant submits that this was noted by Justice Sandura of the
Supreme Court of Zimbabwe in a disse'nting opinion, which stated that the

sentence was grossly disproportionate to the seriousness of the offence

committed by the Victim, and was therefore uficonstitutional in terms of

section 15 (1) of the Constitution of| the Repubhc of_;f Zimbabwe, 1980

(former Constitution of Zimbabwe).

} ssion in Zimbabwe
te for Human Rights‘and Development
at under Article 3.of the African
ion‘of the law means equality

90. The Complainant refers to the decision of the-_;Comfﬁé

Lawyers for Human Rights and the [fistitul

life amounted. to torture; cruel, inhuman or degrading treatment.
brr thatthe acts of torture include: the extra-judicial
execution o f his employees, the rape suffered by two young female
employees, th jous assault meted jon the Victim and his employees,
and the miscatriage suffered by the Vietim's wife as a result of the actions
of agents of ZANU-PF.

92. The Complainant avers that the Victim was arrested on 9 October 2002, in
Mutare and assaulted at the police station while the Officer-in-Charge

looked on.

93. The Complainant further contends that the sentence imposed by the
Parliamentary Privilege Committee lamounted to torture as it was _
disproportionate to the offence and ind

37 Communication 293/04 - Zimbabwe Lawyers for Human Rights and the Institute
and Development in Africa v Zimbabwe.
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this argument, the Complainant refer's to the decision of the Supreme
Court of Zimbabwe in S v Ndhlovu, where ilt held that:38

The freedom [from] torture, cruel, inhuman or degrading punishment and treatment
is not confined to punishments which are|in their nature inhuman or degrading. It
also extends to punishments which are grossly disproportionate’; those which are
inhuman or degrading in their dlsproporthnahty to the seriousness of the offence, in
that no one could possibly have thought that the particular offence would have
attracted such a penalty...

94. The Complainant argues that in applying the above principles to the facts
of the present Communication, there can be no doubt:that the sentence of
15 months imprisonment with Iat’)our, i months was
conditionally suspended, is grossly d1s|proport~1 hate to'the seriousness of

the offence committed by the victim.

95. The Complainant submits that by 1mposmg an effectlv"

when other forms of punlshment would have b
excesswe devotionsto the cause of

ntends: that Parliament did not give

he V1ct1m acted in the heat of the

% } v tion. The Complainant submits

that if these factorss were consid “ed it would: shave greatly reduced the

Victim’s moral blameworthmess;. therefore” submits that this omission
amounts to a Vlolatlon of Articles 4+ ,nd 5 of the African Charter.

Alleged violation of Artlcles 6 of the African Charter

96. The Complamant submlts that: the Victim was subjected to an unlawful
“arrest on 9 Oétober 2002, |as the charges brought against him
were false It nits.that following the arrest of the Victim, his lawyers
were demed ccess toﬁhlrﬁn and threatened with violence.

97. The Complainant alleges that after su]ffermg humiliation and abuse, the
Victim and other arrested persons were eventually taken to court and
accused of violating the Electoral Ac’t by taking photographs within a
hundred (100) meters of the polling station. The Complainant submits that
there was no evidence to sustain the charge, hence the State never
proceeded with the matter. However, }the Complainant contends that the
actlons of the Respondent State and its failure to stop the arbitrary arrests,

» @»‘"’t‘é‘dﬂm
to an arbitrary deprivation of liberty and security in v1oIat1o? (,g,ﬁ“ rﬁ'&lié?’

of the African Charter. S

r

38 S v Ndhlovu (1998) 2 SA 702 ZSC at 715 G - I
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Alleged violation of Articles 7 of the African Charter

98. The Complainant submits that the| proceedings conducted by the
Privileges Committee of the 4th Parliament of Zimbabwe violated the
Victim’s right to a fair hearing by an independent and impartial court or
adjudicating body as prescribed in Article 7 of the African Charter.

99. The Complainant submits that in Amnesty International, Comite Loosli
Bachelard, Lawyers’ Committee for Human| Rights, Association of Members of the
Episcopal Conference of East Africa v Sudan the Commission held that all the
provisions of Article 7 of the African Charter: are mutually dependent,
and where the right to be heard is infringed; other violations may occur,
such as detentions being rendered arbitrary. Espec1a11y:~sen51tlve is the
definition of “competent”, which enc
of the judges and the inherent ]ﬂ
operate” 39

100. The Complainant argues that in
Victim’s right to have his cause heard\
Privileges Comrmttee maml“ \\compose f

bers of the ruling party,
omm1ttee were members of

';__;"ttee was biased and retributive in

101. The Complamant fur at the Respondent State may argue
that when -Parliament ealing with contempt offences, it is not
exercising,a criminal -or_civil ]urrsdlctlhn, rather a sui generis jurisdiction
expressly authoriséd’ by the Constitution of Zimbabwe. The Complainant
however contends that the former Constitution of Zimbabwe in so far as it
permitted Parliament to be judge in its own case, is in violation of Article 7
of the African Charter. | |‘

102. The Complainant submits that the 4t Parliament of Zimbabwe
imposed a criminal penalty of 12 months imprisonment with hard labour,
without meeting the burden of proof necessary in criminal matters, which
is proof beyond reasonable doubt. It avers that the Victim should have o

been tried by a competent court of 1at|v where due process would

"‘”‘m

% Communication 48/90-50/91-52/91-89/93 - Ammnesty International, Comite Loosl
Lawyers’ Committee for Human Rights, Association of|Members of the Episcopal Confer
Africa v Sudan para 62. *;‘ %

3 D
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been followed. The Complainant submits that in the ‘court’ of Parliament,
the procedure was fundamentally diff >renjt, as the Victim was convicted
by a mere moving of a motion setting out the allegation, followed by a
debate and a vote on the motion.

103. The Complainant argues that Parliameht was supposed to exercise its
jurisdiction in a manner that is not inconsistent with or offensive to the
African Charter. It submits that the Speaker of the Parliament should have
made it clear to Members that they were sitting as a court of record and as
such obligated to decide the matter taliing into consideration the Victim’s

sulted in Members

rights. The Complainant submits that this omissio

h‘er, the Privile;
s1onJof“" arliament, desp e the rules of

f

were retr1but1ve 1n nature al
justice. '

f the African Charter

/ictim was targeted for his support
the President of Zimbabwe boldly
off his land as he was disloyal due
mplainant submits that after the
Central Intelligence Organization
ictim' was leasing, and threatened to

106. The Complainant submits that fearing a repeat of the March 2004
violence, the farm labourers fled, and the assailants proceeded to loot the
farm. The Complainant alleges that the Victim immediately informed the
police, who had initially stated that they were unable to act, as the matter
was “political”, but eventually two police officers escorted the Victim to

the farm, but were prevented from entering the farm by the youth b ,1g§glm 5«?‘\
D:O

/
y ¢/ "CQ\O

107. The Complainant submits that the Victim was punished for_.i‘ gt

for the opposition party and labelled disloyal in violation of
11 and 13 of the African Charter whlch guarantees the r

[¢)
D2 ((/QRE-(ARLQ r
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association and assembly, as well as the right to participate freely in the
government of the country. The Cornplamant refers to paragraph 3 of
Resolution ACHPR/Res. 5 (XI) 92 on t]?e Right to Freedom of Association
and submits that, while acknowledging the rights and duty of the State to
regulate the exercise of the rights| to freedom of expression and
association, such rights, under the African Charter, can only be restricted
on the basis of public interest as enshrined in Article 27(2) of the African
Charter. As such, targeting the Victim simply on the basis of his skin
colour does not fall within the acceptable derogations of the freedoms set
out in Articles 10 (1), 11 and 13 of the African Charter.

Alleged violation of Article 14 of the African Char

108. The Complainant contends that tl"re confis
Victim’s property constitutes a V101a1t10n of the T
guaranteed in Article 14 of the AfrlcanCharter

109. The Complainant submits

the traditional Ieaders and Var1ous tr T11:1ona1 ceremonies were held before
he was granted the,approval to proceed with his project.

inant submlts ‘that he was issued a “certificate of no
urchase his farm ~ Charleswood Estate, which he
ghly productive entity, growing coffee on 310
herd of 880 cattle. The Complainant further avers that the
into a partnership V\%th an international company to
process and ;export coffee, and reglstered the estate as an Export
Processing Zone protecting it from compulsory acquisition by the
government.

111. The Complainant submits that the right to property is a fundamental
right in democratic society. The Complainant avers that the acquisition of
the Victim’s farm amounted to an act of expropriation. It submits that

under international law, the following minimum standard mu / b@:@?m\\
complied with for an act of expropriation to be lawful: it ought to b /mb@eRETAR"‘r
discriminatory, for a public purpose and accompanied by pr@mp 2

adequate and effective compensation. §'i

African Commission on Human Rights our
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112. In support of the above position,| the Complainant referred to the
decision of the Commission in Sudan Human Rights Organization and Centre
on Housing Rights and Evictions (COHR]|5') v Sudan where it held that “The
right to property encompasses two main principles. The first one is of a
general nature. It provides for the principle of ownership and peaceful
enjoyment of property. The second prijrnciple provides for the possibility,

and conditions of deprivation of the right to property.”40

113. The Complainant submits that Charleswood Estate has been acquired
by the Respondent State and is being| operated by:the Agricultural and
Rural Development Authority. However, no compensatlon has been paid
to the Victim. The Complainant thefefore ‘argues that where a State
exercises its eminent domain and acquires an;indi iduaI s property,
adequate and effective compensation paid, fa ng ‘which the act of
expropriation is illegal. In suppo ment 'the Complainant
referred to the decision of the intérnatio tice:in' the matter
between Germany v Poland:(TheiFf‘ ,tory V

114.  The Complainant therefore submits-
mounting a campaign to pursue the- V1ct1m fro
compensation, the gRespondent State v
in Article 14 of the African Charte

: i '1nat10n of every form of discrimination
agamst women and ensure the protection of women and children. This
obhgatlon the Complamant contends the Respondent State has failed to
uphold. . ; :

116. The Complamant states that in May 2000, after the Victim had
announced his“candidacy for MDC, ZANU PF supporters invaded his
estate forcing the staff to abandon the|farm. The Complainant avers that
the Victim’s pregnant wife ‘was held hostage in the rain and threatened
with a machete held against her throat, after she tried to stop the invaders
from beating a farm worker with wood,en clubs. The Complainant submits
that this resulted in a miscarriage. It further states that the invasion lasted
three weeks, during which time farm' workers were assaulted, Vehlcles,,,w

% Communication 279/03-296/05 - Sudan Human Rights Organization and Centrf
Rights and Evictions (COHRE) v Sudan para 193.
# Factory at Chorzow (Germ. v. Pol.), 1928 P.C.1J. (ser! A) No. 17 (Sept. 13)
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maliciously damaged, stock slaughtered and equipment and personal

belongings stolen from the Victim’s hon

117. The Complainant argues that wh

!
i

ne.

lere human rights violations are

perpetuated by private actors, the State can be held responsible at an

international level, not because of the

act itself, but due to the failure to

exercise due diligence to prevent the violation or respond to it as required

by the African Charter. The
Communication, the consistent fallure
the court orders which would have gu
peaceful, and undisturbed enjoyment
violation of Article 18 of the African Ch

Alleged violation of Article 1 of the Africe
118.
therein and to adopt legislatis

Complamant refers to the, decision;of
olence & IN:

that:42

119.
Respondent State: to protect the V1ct1m,
lence of State actors, youth

Respondent State issions on the M

Alleged violati

120. The Respondent State submits that

the events between the periods of 2000 |

f the

it

rr#plamant contends that present

of the Respondent State to enforce
aranteed the Victim and his family
of their pr perty, amounts to a
arter.

in Charter’

2 0 i give effect'to them. The
‘ommission in Association of

=N

RIGHTS“" Cameroon where it held

contends that the failure of the
his family and his employees from

militia and ruling party supporters
e African Charter.

erits

of Article 2 of the African Charter

to understand issues surrounding
o 2005, it is necessary to delve into

the historical background of Zimbabwe. In this regard the Respondent
State submits that land was one of the major reasons for waging war

against the colonial powers and those who sought to perpetuate its legacy.
in 1893 to 1896 was ough ht'f”“

I?@RE

It submits that the first Chimurenga (uprising)

to restore land seized from blacks in

# Communication 272/03 - Association of Victims of
Cameroon para 88.

1890, in same manner, th

Post Electoral Violence & INTB"?

%
3
3
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122, The Respondent State argues that it

123.

®

question led to the War of Liberation second Chimurenga) which ended
with the Lancaster House Agreement in 1979

. Pt

The Respondent State submits that the colonial government had put in
place policies that favoured the white commercial farmers, as they could
access trainings, direct grants, loan |guarantee schemes, funding for
agricultural research and building of roads. The State submits that as a
result of this policy, many whites boug_,r,ht farmlands in areas reserved for
the white population, which tended to be upland areas where rainfall was
higher and the soil fertile.

various laws on acquisition of land were enae
Zlmbabwe in the 1nterest of econon’hc develo

124. The Respondént State sub X
masses reached: boiling point in. 2000, resultmg in invasions which
coincided with' the rejection of the the Draft Constitution. It states that
the invasions were.never a pohcy nor were they an integral part of the
Land:Reform and: Resettlement Programme, but were a spontaneous
react1on by . the landless people The |Respondent State avers that war
veterans' Whothad sacrlflced their youth and future prospects to go to war
over the land question were disappointed by the apparent setback and
took it upon-themselves to demonstrate,

~

The Respondent State condemns the actions of these actors and states
that there was hever a directive from the State advising the police not to
attend to complaints or respond to incidents of crime on account of their
being ‘political’. It avers that the invagions happened spontaneously and
were country wide, as such, the police were overwhelmed. The State
submits that these constraints faced by the Police led to the Complainant
facing the treatment complained of in the present Communication.

Afrlcan Commass:on on Human Rights our
Human and Peoples’ Rights . Collective Responsibility
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that avail production and development opportunities to the previously
disadvantaged black population.

[

127. The Respondent State submits that|at the initial stage of the process,

129.

the government laid down a framework under which farms once gazetted
for acquisition could be de-listed for |valid reasons, for example, if the
farms were plantations, farms in the large-scale production of tea, coffee,
timber, citrus, sugar cane etc. Also|included were farms in Export
Processing Zones. The Respondent S iate avers that during this period
almost all the farmers whose land had been targeted for acquisition
instituted legal proceedings. It was therefore during the same period that
the complainant obtained the court orders settmg aside: the government
notices of intention to acquire, and confirmed: h1s rlght to remain at

Charleswood Estate.

128. The Respondent State avers tha

Reform and Resettlement
promulgate a law that

at the Constitutional Amendment
irt orders which had set aside
ment 1 quire. The State therefore submits
that altho‘"‘iig'h’“the initial 1ded farms belonging to foreign
nationals .who were: “protected by Bilateral Agreements and under the
Export Processmg Zone, this policy could not be maintained due to the
fact that the:number of people in need|of land had not been satisfied and
in some cases-had increased. The Respondent State therefore contends that
the compulsory acquisition was not discriminatory.

130.  Further, the Respondent State refer$ to the incident of rape alluded to
by the Complainant and states that the rape was never encouraged or
sanctioned by the government. It refers to Article 8 of the International
Law Articles on Responsibility of States for Internationally Wrongful Acts

which stipulates that:*

4 International Law Commission Articles on Responsibility of States for Intematlonal'
Acts, November 2001 Supplement No. 10 (A/56/10) ILC art 8.

PR
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The conduct of a person or group of persons shall be considered an act of a State
under international law if the person or group of persons is in fact acting on the

instructions of, or under the direction or |c
conduct.

131.
for the conduct of a person or group
“organs” of the State, to be attributable
persons must be acting on the instryctions or under the direction or
control of the State in carrying out the conduct. It submits that there

e were actually authorised and

Referencing the above provision, tt

should be evidence that such peopl
recruited by the State to do so for
international law, which is not the case i

ont}rol of that State in carrying out the
l
1e Respondent State contends that

of persons who are not officially
to the State, the person or group of

Alleged violation of Article 3 (1) and (2) of the Afri

132.
recognizes equal protection before the law

not raised any allegatlon of obs
same.

133.

The Respondent State submits that

duty of the State to’ enforce court orders in civil proceedings but rather the

duty of the individual;in. whose favour the
Sherriff. :

not the phys
contends that
alleged, the V1ct1m ought to have approa
form of contempt.i

134.

Complainant, as it pertains to the proceedi:n
a

three (3) members from ZANU PF and two
consideration the Parhamentary

the 4th Parliament of Zimbabwe. It avers th.

which was proportional, taking into

representation at the relevant time. The Respondent State argues | h@tubhe

complainant before the Committee was the

On this basis, the Respondent State sub' its that members o{ffé%a
belonging to ZANU PF party were competent to adjudicate upo,ma
contempt of Parliament by the Victim. This it avers was the p@;gmo- of ¥

|order is made, through the Deputy

on: of the ordelr The Res

,‘hen the State agents refd

|
o

court proceedings, given the circumstances.

pondent State further
sed to respect the said orders as
hed the courts for remedy in the

The Respondent State denies all aliegations of bias raised by the

gs of the Privileges Committee of
t the Committee was composed of
(2) members from the MDC,

T
AN

ZARUAPE]
/1( ment

atfe\@

Parliament and not
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Supreme Court of Zimbabwe in Roy Leslie Bennett v Emmerson Dambudo

Mnangagwa and 6 others, wherein the court noted that Parliament is separate

and distinct entity from ZANU PF.44 }

|

135. The Respondent State submits that|in'determining the appropriate
sentence, the Privileges Committee struck a proper balance between the
aggravating and mitigating factors. It submits that pursuant to section 21 of
the Privileges, Immunities and Powers of Parliament Act, Parliament may
either impose a level seven (7) fine or imprisonment up to two (2) years, and
in accordance with sections 16(1) and 3 of the Act, impose any penalty which
was not inconsistent with sentences which the Housézof Commons of the
Parliament of the United Kingdom could impose on :

136. The Respondent State submits that| in, consideri ropriate
punishment, the majority of the members™of:t ymmitte
Victim’s conduct was the worst attack'on the dignity of<Parliament in the
history of Zimbabwe; assaulting another Member of Parliament;ivorse still a
Cabinet Minister, who is also Leade of thé Hduse, could not be tolerated and

Parliament has to express its displeas; \by imposing a deterrent sentence;

the speech by the Honourablé, Membe ‘

ot be said,to have provoked the
that particular day; and that
' true) cannot be used as
conduct he displayed towards the

whatever happened onithe Vic
justification for the;morally repreh
Honourable Member and Parliament

ajority voted for the punishment
t hi uch more lenient punishment was
appropriate-/in- the circur es.” refore submits that the issue of
whether tﬁéi;ag“gr@'Ygting features as weighed against the mitigating features,
justified the harsh punishment recommended by the majority members of the
Committee or:should have led to the |imposition of the overly lenient
punishment recommended by the minority members of the Committee is, to a
large extent, a matter of value judgment.

Alleged violation of Article 4 and 5 of the African Charter

138.  The Respondent State submits that the Complainant has not provided

any particulars of the persons allegedly murdered and raped, as such the
Respondent had difficulties in establishing|the full facts in responding to the
Communication. The Respondent State submits that it is only aware 02? TEPOrtss
of rape received in March 2004 in respect of a complainant Viola Ne& s‘g&ao TR,

* Roy Leslie Bennett v Emmerson Dambudo Mnanga
No. 75 of 2005
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Charleswood farm, Chimanimani previo

,1s1y owned by the Victim. The

Respondent State avers that Viola Ngwenya had alleged that she was raped at

the farm by one Chamunorwa Muusha, an
police under the Criminal Investigations T
docket referred to the Attorney General’s Of

139.  Inrespect of the alleged cases of mu
that it is only aware of the murder of Shanie
submits that the police are yet to finalise t}
case of murder is still pending. The Respo
bringing these cases to finality is impeded b
witnesses, including the Victim could not be

140.  With regards to the miscarriage suf
the alleged actions of ZANU PF support
knowledge of such incident, and conte
comprehensive facts pertaining to the inc
investigated, and would have been 1n a
allegations raised.

141.

The Respondent State submltg tha :

the matter was investigated by the
Department, Mutare and the crime
fice for consideration.

rder, the Respondent State submits
Manyenyekwa of the same farm. It
le investigations hence, the alleged
ndent State avers that progress in
y the fact that: both the accused and
Iocated o

e State would have been

betterposition to respond to the

the _perpetrators were clearly not

State agents, as the weapons allegedly' used i. &;:machetes and wooden clubs,
area clear 1nd1cat1o that they 'were "_M’jSta

142. The Respon :ent State. denies all al
relates to ‘the’ allegedz« unlawful and az
October 2002,: and the subsequent denia

e agents Therefore, it contends that
ot sanctioned by the State but were
Kjadvantage of the situation, liability

Charter
legations by the Complainant as it

bitrarily arrest of the Victim on 9
] of access to legal representation.

143. The Respondent State contends

that the Victim was arrested on

reasonable suspicion of having committed an offence in contravention of

the Electoral Act. The Respondent State submits that the charges were

dence to establish a prima-facie case.

these charges were withdrawn is

v was followed and the/)ctrrn” ,@s&\
y

$OGRETARIAT
> o

withdrawn due to lack of sufficient evi
It however submits that the fact that
clear indication that due process of law
afforded the protection of the law.

Alleged violation of Article 7 of the Afric

an Charter

Human Rights our
Collective Responsibility
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144.

The Respondent State contends

Complainant as it pertains to Article

merited for one or more of the follo

Human Rights our
Collective Responsibility

that the submissions by the

7 of the African Charter are not
wing reasons: a) The Victim was
charged with contempt of Parliament and not contempt of ZANU PF, and
in any event the complainant in the Victim’s case was not ZANU PF but
Parliament; b) Parliament is a separate
c) If the Victim’s argument is to be ac

and distinct entity from ZANU PF;
i cepted, then members of his own
party could not have adjudicated,
argument they would be considered cor
145.

as based on the Complainant’s
mmitters of the contempt.
The Respondent State submits that in a long“line of Zimbabwean
Supreme Court cases, it has been held that a fis
on contempt offence is not a crime

dealing with these contempt offences, P

Jing of.

in the

uilt by Parliament

nventlonal sense. When
conferred upon it by the Pr1v1leges, Immumtles and Po

l A
Act. The Respondent therefore g¢ontends. that any failur

e:by“Parliament,
ertar% procedures followed ina court of

the court of Parliament due proces

In the court of Parhament the proc ’dure Ls fundamentally and totally different. In
setting out the.allegation, debate and ‘

147.

t1sf1ed by the mere moving of a motion

On the motion. At the end of the debate
the question of. a verdict and pumshmend' is determined by a majority vote of the
Members of Parhament More often‘than not, either by design or otherwise, the vote
to‘determine the outcome of any debate is along party or partisan lines.

The kRespondent State contends th?t the Com
arb1trar1ness on: the’ basis that the Privile
its f1nd1ngs dt the 4th Session of Parliar
to the 5th séssion of Parliament in co

ges Committee failed to present
ment

plainant’s argument of
and only presented its report
been substant1ated The Responder|1t avers that the Complainant

n

travention of the rules, have not
erroneously rélied on Standing Order No 159 to contend that there was

need to officially resuscitate the issue| in the next session, as the Order
Complainant’s argument

relates to Portfolio Committees and als such bears no relevance to the
148.

|
The Respondent State submits that|
the Privileges Committee presenting its

same Parliament, as it was still the

there was nothing irregula

qur( N 4
findings to the 5th Ses Qn\ gjiat iar
same Parliament withf
* Mutasa v Makombe 1998 (1) SA 397 (ZSC)

at 402 E-G ; '

e
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membership. The Respondent State contends that the situation would
have been different had Parliament been Idissolved, as this would have

been done in terms of section 63 of the
which provides that on dissolution of P
at the time shall be terminated and accc
or other business shall lapse.

Alleged violation of Article 10,11 and 13 ¢

former Constitution of Zimbabwe
arliament, all proceedings pending
rdingly every bill, motion, petition

of the African Charter

149.

contends that during the period in issue ther
landless people were occupying farms at their
alluded to. Thus, the Victim’'s farm was rot
member of MDC, as all other farms W‘ere beingo

belonging to indigenous Zimbabwean

contends that the actions of the occuplers cannot: be imputed on thez State.

Alleged violation of Article 1_4 of,the:v~éfri can @harter

150.
Charter guarantees the right to proper
may only be encroached upon\ in the
general interest, of the commumty and
of the laws. : ‘

151. The Responde
with athe laws of t
a land reform

It ¢ ds_;;;tha't the

The Respondent State denies that the Victim was targeted as alleged. It

s.a revolution and
nce as previously
geted;jfor his being a
1nclud1ng land

S The Respo

The Respondent subrr{its thatri"el\though ‘Xfticle 14 of the African

ty, it must:bé noted that this right
interest. of public need or in the
in a_e_cordance with the provisions

v

tate asserts that the expropriation was in accordance
tate and Was in the public interest due to the need for

objective of the land reform and

resettlement programme was to create political stability and an acceptable

property ngh’cs ‘regime, .to promote

economic growth through wider

equity and eff1c1ency gains from land redistribution.

152.

The Respondent therefore submits t:hat public purpose is considered by

international law to be of such overriding importance that it is allowed to
derogate from the principle of respe'ct of private rights. As such, the
Respondent State contends that the exp&‘oprlahon was for a public purpose
which overrides the interests of the individual.

Alleged violation of Article 18 of the Afric

153. The Respondent State denies the Co

and held his wife hostage.

is liable for action of non-State actors who invaded the Victim’ fjar laﬁ(@'

an Charter

mplainant’s assertion thetthe

Human Rights our
Collective Responsibility
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154.

The Respondent State submits tha

weapons allegedly used, it is clear that
and neither does the Complainant cl
therefore their action should not be in
further contends that the Communicat

t when one considers the kind of
the jattackers were not state agents,
aim! that these were State agents,
nputed to the Respondent State. It
ion does not contain any evidence

that the Victim reported the incident to the police who had failed to take

action.

155. In view of the foregoing, the Respondent State submits that the

Communication is devoid of merits.

Complainant’s reply to the Respondent Si:ate’sf~s'u12hgissior¥}on the Merits

Alleged violation of Article 2 of the Afri

‘the; Complainant
truggle against colonialism
The Complainant submits
| reform program in its

156. In response to the Responden i
contends that the injustices underpmm&‘l
are not at issue in the present Commu'mca 10]
that it has neither alleged hor inferred %hat the ]
entirety was ill founded or unnecessary.»

The Complamant restates that the V1ct1m»was not a beneficiary of the
nd by the colomahsts, having bought his first farm after
) “‘btamed from Standard Chartered
‘The Complainant submits that the
ople of Chimanimani, who named
7ith the local community.

157.
appropriation

him ”Pachedu 1nd1cat nghis.on cness W
158. The Complamant further avers that the fact that the Respondent State
was attemptmg to ¢orrect historical wrongs does not exempt it from
paying compensatlon to the Victim, as the critical question is the effect of a
government's act, not its subjective intention.

159. The Complainant submits that it i disingenuous for the Respondent
State to dismiss the rape of the Victim(s employees as ‘shear lawlessness
by some opportunist’. The Complainant contends that while these crimes

may not have been perpetrated by a golvernment official acting in h1§/\};1
5@9

capacity as such, the failure of the Respondent State to investi

and prosecute these perpetrators amounts to complicity in the ﬁq?nr% (@\
of the crimes. {3 W 2y
: e g
Alleged violation of Article 3 (1) and (2) of the African Charter ’V\% 2, S o
NG &
J:\\ S/ON A»'R\CN\‘\ Q@)Q‘/
¢ HOMME T De /

Page 3555~




Afncan Commlssxon on
Human and Peoples’ Rights

The Complainant maintains that t

160.
hearing and that the sentence imposed

was grossly disproportionate to the 0.|
sonment with hard labour for an

imposing a term of 12 months impri
incident that could arguably be labelled
rivals, is clearly unbalanced.

161. Further,
assertion that the actions of Parliament
conformed to the constitutional disper
the time is misguided, as it is trite law
invoked to justify non-compliance with

Human Rights our
Collective Responsibility

he Victim was not afforded a fair
by the 4 Parliament of Zimbabwe
Efence committed. It contends that

a petty squabble between political

the Complainant submits that the Respondent State’s

are beyond reproach because they

1sation prevailing in Zimbabwe at
that domest

rovisions cannot be

Alleged violation of Article 4, 5, 6 of the AfrJ nC

Py

162.

own admission, there have bee‘
Prosecutor General.

163.
withdrawal of : charges ‘as a
representat1on It submlts that in

164. The Complainant maintains that the
colonial power. structure, and his farm

for fhe Victim’s denial of legal
'eralpComment 32, the United Nations

“the right to communicate with

ranted prompt access to counsel.”46
that no charges were filed does not
e not violated.

18 of the African Charter

Victim was not a beneficiary of the

was considered an integral part of

the socio-economic life of the people of Chimanimani. Therefore the
Complainant contends that the Respondent cannot hide behind historical

injustices to avoid its responsibilities to

The Commission’s analysis on the Merits

4 UN Human Rights Committee (HRC), General comme
courts and tribunals and to fair trial, 23 August 2007, C

!

the Victim.

W
nt no. 32, Article 14, Right to equalifrbs
CPR/C/GC/32.

—
m
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Alleged violation of Article 2 of the African Charter

165.  Article 2 of the African Charter providea that:
Every individual shall be entitled to the enjoyment of the rights and freedoms

recognised and guaranteed in the present Charter without distinction of any kind
such as race, ethnic group, colour, sex, language, religion, political or any other
opinion, national or social origin, fortune, birth or other status.

166. The Complainant specifically argues that the Victim’s rights with
respect to Article 2 of the African Charter has been violated on the basis of
race, colour, and political opinion. As proof of this allegation, reference is
made to a speech aired on ZTV, delivered by the forimer:President Mugabe
at the Nyakomba:Irrigation Scheme in Nyanga, in ch the Victim’s
property was specifically mentioned for seizure; The C plamant further
argues that the Victim was made t
paragraphs 7 to 11 above, ]omtly becat

his political affiliation.

167. In response to this allegatlon the Re
the inequitable distribution of land
Zimbabwe were dlsadvantaged in fa
establishment of a new land pohcy, to" allow for he acquisition of land
from those who had'i -predommantly Whlte) “and restore to those who
were historically disadvantaged’ (predo minantly black).

168. The Respondent State argues? that the seizure of the Victim’s farm was
not discriminatory;;, but a Iawﬁﬂ actlon carried out on the basis of
Constitutional Amendment (No;'17) Act of 2005. The Respondent State
dlssoc1ates itself from those who allegedly invaded the
Victim’s farm Tand. and assaulted his wife and employees, and submits
that the Irivasions Were never a policy but a spontaneous reaction from
landless pecple. It avers that this was as a result of the draft Constitution
rejection dem_qnstratlons which were not instructed, directed or controlled

by the State nor were the acts perpetuat'ed condoned by it.

169. In Zimbabwe Lawyers for Human Rigltts & Institute for Human Rights and
Development in Africa (on Behalf of AndTew Barclay Meldrum) v. Zimbabwe ,
the Commission defined discrimination as:#
..any act which aims at distinction, exclusion, restriction or
preference which is based on any ground such as race, colour=y
g g NZ\
sex, language, religion, political, or other opinion, n (OIUELC AN

social origin, property, birth|or other status, and wih \h%/as»th
i .

4T Communication 294/04 - Zimbabwe Lawyers for lenan Rights & Institute for 1
Development in Afvica (on Behalf of Andrew Barclay Meldrum) v. Zimbabwe para 913
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171.

172, The Comumission”

173.
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purpose or effect of nullifying or impairing the recognition,
enjoyment or exercise by all persons, on equal footing, of all
rights and freedoms. :
The Commission further developed |the above jurisprudence in the case
of The Nubian Community in Kenya v The Republic of Kenya where it held
that differential treatment alone, is not|sufficient to establish an allegation
of discrimination. The differential treatment of individuals similarly
placed, is permitted where such treatrr|1ent is meant to achieve a rational
and legitimate purpose that does not 1mpa1r the fundamental dignity of
the affected persons or unjustifiably mfrmges on- their, en]oyment of the
rights and freedoms guaranteed under the 'CHarteér.#8 Hence, the
Commission must determine whether’ the exproprlatlon of the Victim's
property was executed in furtherance of a legltlmate purpose

Since the independence of the Repubhc of Zlmbabwe in 1980 the issue
of land reform, in particular land ‘acquisition Efd redlstrlbutlon remains a
controversial matter. The Comrmssmn the Respondent State’s
submission that the State estabhshed a framew_ ork for the redistribution of
the land, and those farmers, inclu ng the Victim: whose lands were
targeted for acqu151t1on 1nst1tuted_‘il1egal procee ngs. The Respondent
maintained that it-became necessary tri) promulgate a law that promoted
the goals and purposes of land reform 1 in Zimbabwe, a historical mandate.
The Constrtut1onal Amendment (No 17) Act of 2005 was enacted to meet

this need.

otes that pursuant to section 16B (2) of the
Constltutlonal Ameridment, (No. 17) Act and section 5 (1) of the Land
Acqu151t10n (Amendment) ‘Act 2002 (Land ' Acquisition Act) the President
or any Minister duly authorised by tHe President for that purpose may
cause to be published. in the Governm:ent Gazette a preliminary notice of
the intention of the State to compulsorily acquire any land in the interest
of public safety, order, morality, health, town and country planning or the
utilization of that or any property for ‘a purpose beneficial to the public

generally or any section of the public. l

Where the issue of limitation of rlghts is raised in a Communication,
the Commission has held in Constitutionl Rights Project and Others v Nigeria

that “the only legitimate reasons for limitations of rights and freedomvs=o£\
the African Charter are found in Article 27 (2), that is, that the g‘&%gaof rihe 0 A

Charter shall be exercised with due

regard to the rlgh &of the‘
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collective security, morality and common interest.”4 The Commission
noted further that the justification for the limitation must be strictly
proportionate with and absolutely necessary for the advantages which
follow. ‘

174. The Commission notes the Respondent State’s contention that the
Victim’s property was compulsorily| acquired in furtherance of its
objectives under the Land Reform and Resettlement Programme, to
redress the inequitable distribution of ‘land, access to ownership, control
and utilization of agricultural lands in favour of the previously
disadvantage black population. In con |as’c the Co plainant contends that
Charleswood Estate, the disputed land ’was ac :
of land in the post-colonial era, as such the
legitimate purpose of restoring land to fustorlcaﬂy ‘

the Complaln
Es’gate d1rect1y

175. The Commission finds that desp";
the V1ct1m purchased Charleswoo

the property Was obhgated to compd
and pursue a legltlmate aim. g

176. :
the Respo lands for its Land Reform and
Resettlement ] amm riminatory, as the intention was to
address h storical in balances, to serve a public interest, and the
redistribution provided for by law. Thle Respondent State embarked on a
legitimate process of land reform and resettlement, and part of this
process involved the expropriation of not only the property of the Victim,
but a lot of other owners whose| farms had been identified for
expropriation. As such, the Commission does not find that the Victim was
targeted because of his race, or that the State authorized the perpetrators
of the crimes committed on his property. In terms of proportionality, the
Commission notes that the reform policy affected only those whwowned\

vast portions of land, who happened to

41.
0 Sporrong and Lonnroth v Sweden Buropean Commi
Application 7151/75; 7152/75.
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177. The Commission notes the Respondent State’s submission that there

was provision for compensation even though the State was only willing to
provide limited compensation for the land. Therefore, the Commission
considers that the Victim’s contention as to the nature of ownership of the
property is a misplaced argument, as t lis speaks to the issue of “payment
of fair compensation’. This issue is considered extensively under Article 14
of the Commission’s decision below.

178. The Commission however notes that the manner in which the Victim’s

land was seized and the context in which the property was acquire raises
issues. The acquisition was not effected |in accotdance with the policy and
laws of the Respondent State, but rather taken in a forceful way with
violence inflicted on the Victim, his famﬁly nd his: employees in breach of
legal procedures. The Commissio U

President’s speech in which he: s1ngled Victim predommantly for
his political views and not necessaril ed. on his race, made him
vulnerable and exposed him to the v: j\latlons aced which were incited
by the speech. This_ therefore const1tut:e:s‘ discrimination and violates

Artrcle 2 of the Afrlca‘ ,Charter .

\\.“

Alleged violation of Article 3 of the Afrlcan ’_Charter

179. Artlcle 3() and (2) of the Afr1can Charter provides:
Vi ve equal before the law;
itled to equal protection of the law.

180. In Zini‘babzqéffLawyers for Human Rights and the Institute for Human Rights

and Developmeént in Africa v Zimbabwe thel Commission held that:5!
The right to equality before the law means that individuals legally within
the jurisdiction of a State should expect to be treated fairly and justly
within the legal system and be assured of equal treatment before the law
and equal enjoyment of the rights available to all other citizens. Its
meaning is the right to have the same procedures and principles applied
under the same conditions.. [Hence ,] factual patterns that are objectively
equal must be treated equally.

The Commission further held that equal protection of the law relate§=t0\
the right of all persons to have the same access to the law and/ Qtﬁ‘)csgandv
"o

Human Rights our
Human and Peoples’ Rights e Collective Responsibility
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to be treated equally by the law and courts both in procedures and in the
substance of the law.52 :

182. The Complainant’s arguments as [presented under Articles 2 and 3
above are innately linked. At issue, therefore is the question of whether
the Victim has been treated unequally| It is trite law that ‘he who asserts
must prove’, except in instances where there exist facts especially within
the knowledge of the Respondent. The |Cornplainant, therefore, must show
that the Victim has been treated differently in the application of the law, or
in the degree of access he was afforde to in his recourse to the law. It is
not disputed that the Victim successfully took his ‘case before the legal
system of the Respondent State and obtained, court orders affirming his
right to remain on Charleswood estate.- The» issuet however is the
Complainant’s contention that despite it rotectlon and
orders from the court, the Victim stﬂL <
person, family and property. ’

Zimbabwe that human rlghts law 1mpos
prevent and sanctlon prlvate V101at1on(

‘ _gence to prevent the violation
reparation to the victims5¢ This
standard of due dahgence encompasses an obligation to marshal the full
apparatus of the State to prevent, investigate, punish and compensate
where a violationi thas occurred.5_5 Hence, State responsibility may arise
under.the due dlhgé ce standard for inaction or inadequate action in a
range of situations, partieular re to provide police protection to
prevent: prlvate violence, faﬂure to 1n|vest1gate or investigate adequately
killings by: prlvate actors,-and failure to punish such perpetrators.5é

184. The Comlmssmn notes the submission of the Respondent State in
paragraph 139 -above, that 1nvest1gatlor|15 into the allegations raised by the
Complainant is still pending, as sufficient information has not been
received from the Victim, his Wlmesses‘ or even the accused, as they cannot
be located. The Respondent State has however failed to furnish any
information on the efforts or measures taken to obtain the necessary

52 Communication 293/04 — Zimbabwe Lawyers for Human Rights and Institute for Hum
Development in Africa v Zimbabwe para 124,
33 Communication 245/02 — Zimbabwe Human Rights NGO Forum v Zimbabwe para 143
3 As above. 3
55§ Farrior and B Clagett ‘State Responsibility for human rights abuses by non-State é’c@rs’
American Society of International Law 299 at 302. z A
56 As above. e
7
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evidence from the Victim and his witnesses. There were also no details of
the attempts made by the State to contact the Victim and his witnesses,
whose identities are known to the authorities.

185. The Commission is mindful that the acts complained of by the Victim
occurred in a period where it is apparent that there was a breakdown of
law and order, as landless individuals forcibly invaded farms including
the property of the Victim. The facts |disclose that at one incident, the
police did come to the aid of the Victim|but they were overpowered by the
invaders. The State in the circumstances could not prevent the crimes from
occurring at the time, given the context in .which they happened.
However, The Respondent State was [under a’duty“when reports were
made by the Victim, to investigate and try*p
criminal acts, whether or not they were. conn
accordingly punish these perpetrators|-i 0
State’s failure to do so, particularly in ralatlon to the assa ult on the Victim,
and violence meted against his wife, wihich Ied to the mis trlage of their
unborn child, amounts to a viplat Artlcle 3 of the African Charter.

186. The Complainant further allege' that the "d‘e'cision of the Privileges
Committee of the 4t Paﬂ1a ‘ biased, as:majority of its member
were from ZANU PF, and “tha the outcome of this allegedly biased
hearing was a dlsproportlonate entence Wthh was discriminatory in
nature. In response, the Respondentv State contends that the charge of

contempt of Parliament was properl‘. a]udlcated on and an appropriate
sentence imposed.

§

187. Th C mmission notes that’ sectlon 16 read in conjunction with section
21 of the r1v1leges, Immunities and Fowers of Parliament Act [Chapter
2:08] (Pr1v11eges Act) prov1des for the jurisdiction of Parliament to address

which may include a term of
1mprlsonrnent Whe1e a Member of Palrhament is charged with contempt
of Parliament;’ pursuant to section 16 14) Parliament sitting as a court of

188.
evidence to show that the Privileges Committee failed to follo

record shall summarily inquire into
Hence, the Privileges Committee was
and make recommendations to Par

Privileges Act, on whether or not the ¢

contempt of Parliament.

criteria in reaching its findings against

Privileges Committee constituted of a majority of ZANU PF£ me{nb

cannot be sufficient grounds to hold

and punish the alleged offender.
mandated to conduct an enquiry

fliament in accordance with the

onduct of the Victim amounted to

J—
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The Commission notes that the Complainant did not ad uﬁ@o&h
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the Victim. The mere fa%t tHat @
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equal protection under the law, as being Parliamentarians, their

membership was on a partisan basis. The Commission considers that

insofar as the same set of laws were ap!plied to the Victim’s case as would

have been applied to any other Pa
argument in this respect cannot stand
based on the submissions of both partie

rliamentarian, the Complainant’s
. It is the Commission’s view that
s, due process within the context of

the Privileges Committee was followed, which resulted in Parliament
finding the Victim guilty of contempt and imposed a punishment of
imprisonment provided by law. The Commission therefore does not find a
violation of Article 3 in this regard.

189. Other facets of the facts in issue as it relates__,té"ffmé rlght to a fair hearing
is further considered below, under the Commié§iop’s analysis of Article 7
of the African Charter. e LT

Alleged violation of Article 4 and 5 of the

190. Article 4 of the African Ch_aftén.enshrihé he right to Iif‘ef'and Article 5
provides thus: tLo
Every individual shall have.
dignity inherent'in'a human|beir the recognition of his
legal status.’All fornis.of exploitation-and degradation of man,
particularly sIéVery, ‘slave trade, torture, cruel, inhuman or

degrading punishment and treatment shall be prohibited.

191. The Cornplai;ﬁént submits thé;;t the lattacks directed at the Victim's life
amounted to torture;.as they incL@de: the extra-judicial killing of two of his
empldy_gés;_;the rape of:fwo.female emplloyees and the miscarriage suffered

by his Wife as a result of the invasion. The Respondent State does not
Complainant’s version of events.

contest the factual ‘accuracy of the
Instead, it'aljgues that.it was not aware of all the allegations raised by the
Complainant and where it was aware,

it investigated or had been impeded
in its attempt to investigate by the absence of key witnesses, including the
Victim. -

192. Article 5 of the African Charter i}s aimed at the protection of both
human dignity and the physical and mental integrity of the individual.5”
In Sudan Human Rights Organization| & Centre on Housing Rights and

Evictions (COHRE) v Sudan, the Commission adopted the definition of
SEZIUMAN Ay,

[o]
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57 Communication 279/03-296/05 - Sudan Human Rights Organization & C@‘
Rights and Evictions (COHRE) v Sudan para 155. 3
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torture contained in Article 1 of the United Nations (UN) Convention

Against Torture which states:58 |
[T]he term “torture” means any act l})y which severe pain or suffering,
whether physical or mental, is iinter}tionally inflicted on a person for
such purposes as obtaining from him or a third person information or
a confession, punishing him for an act he or a third person has
committed or is suspected of having committed, or intimidating or
coercing him or a third person, or for any reason based on
discrimination of any kind, when such pain or suffering is inflicted by
or at the instigation of or with the consent or acquiescence of a public

official or other person acting injan official capacity.

193. Asindicated in the definition above,to qualify as fbﬁfﬁ;e or other cruel,
inhuman or degrading treatment, the pain of suffering must be inflicted at
the instigation, or with the consent or acquiescenceof-a public official or
anyone acting in an official capacityl- In“inferpreting. Arficle 1-0f the

we Huinan Rights-NGO Forum v

UNCAT the Commission in Zimbab
Zimbabwe referred to the UN Fact Sheet No. 11'0n Extrajudicial, Summary
and Arbitrary Executions and. found that’ situations of extrajudicial
executions or torture are caused by-the State:or through its agents or
acquiescence.% S ‘
194. In the present Communication, the Cofr‘%pilainént alleges that the crimes
committed against the Victim, his wifeland employees were acts of agents
of ZANU PF -f’?non-State actors. ‘The| Commission finds that from the
Complainant’s own admission, State organs were never responsible for the
violations alleged.” While Statesiiaré not generally responsible for acts
beyornd.their control;x;,{chgy can bﬁheld a’lccountable for acts of torture or ill-
treatment. by private individuals if they fail to exercise due diligence to
prevent;.investigate, prosecute and pt’mish such non-state actors.®0 This
supports the position‘that the prime relsponsibility to promote and protect
human rights lies with the contracting State Party, having ratified the
relevant international human rights treaties.

195. Asit pertaif{s to the allegations of the assault meted on the Victim and

his wife, which led to her miscarriage, the Respondent avers that it had no

knowledge of the incident prior to the institution of the Communication.

In examining States’ obligation to investigate incidents of torture or ill-
treatment, the UN Committee against "lforture has held in the case %ﬂ :
<

l
AN
58 As above. fs@% ®
%9 Communication 245/02 — Zimbabwe Human Rights NGO Forum v Zimbabwe paras 179§ 181
6 UN Committee Against Torture (CAT), General Comment No. 2: Implementation d? rticll
States Parties, 24 January 2008 art 18; General Comm(%nt No 4 on the African Charter ohifum
Peoples’ Rights: The Right to Redress for Victims of Torture and Other Cruel, Inhuman’ E\’;D%g ding\U'UA
ay

Punishment or Treatment (2017) para 73, @x“

-

Do




+ African Commission on Human Rights our
Human and Peoples' Rights Collective Responsibility

o

Unai Parot v. Spain that the obligation|to ensure a prompt and impartial
investigation does not depend on the su ubmission of a formal complaint.6.
It is sufficient for torture or ill-treatment to have been alleged by the
victim.62 In view of this, the Commissﬂon considers that given the hostile
invasions and attacks the Victim experienced following the announcement
of his candidacy for MDC from May 2000 to January 2005, the Respondent
State cannot claim ignorance of the incidents alleged in the absence of a
formal complaint. The Commission also notes the Complainant’s
averments in paragraph 10 above that the incidents were documented and
a complaint submitted to the Minister of State Security, Minister of Home
Affairs and Head of Agritex. This was not disputed:by the Respondent
State. :

196. Taking into consideration the above
that the failure to effectively investl
treatment of the Victim and his, wif
Respondent State’s obligation under Artlcle 5 of the African:Charter. The
Commission further con51ders:t ‘,"t as it pertams to the allegation of extra-
judicial killings and the rape of the: Vllctlm s employees, such averments
ought to have been the subject of a separate Comimunication on behalf of
the affected persons, to pr0v1de a detailed: arratly,e of these incidents and
the names of the-alleged V1ct1ms In (thel.absence of these details, the
Commission is not in a position to. make a finding in this regard.

197. Regarding the alleged assault at theu'fﬁ'olice station when the Victim was
arrested on 9 October 2002 in Mutare, the Commission maintains that the
specific details of the assault was not stated and so it becomes difficult to

a dmg of torture in this: regard

198. The Complamant further contends |that the punishment imposed by
the Pr1v1leges Cormmttee (15 months imprisonments with hard labour, 3
months of%: which was suspended) was inhuman and grossly
disproportlonate to the seriousness of the offence committed by the
Victim, when other non-custodial Ipunishment would have been
appropriate. It is important to note that a custodial sentence, once inherent
in or incidental to lawful sanctions, canhot ordinarily be said to constitute
torture, inhuman or degrading treatment. However, the emerging position
under international law favours the idea that a grossly disproportionate
sentence could constitute cruel, inhuman and degrading pumshment .
Most notably, the European Court of| Human Rights (ECtHR)//}éL“m)MAVZ\O\

,\é’

/,/ge (CRETARIAY

81 Communication 6/1990, Henri Unai Parot v. Spain, (2 May 1995) UNHR Commit
Torture, U.N. Doc. A/50/44 at 62 (1995) para 10.5. g
62 As above.




Vinter v The United Kingdom that the {whole life order” which provided
convicted persons no possibility of |parole or release irrespective of
rehabilitation or good behaviour violated Article 3 of the European
Convention on Human Rights (prohibition'against inhuman treatment).63

199. Distinguished from the above matter, the present Communication
focuses on the excessive nature of the punishment, in relation to the
offence for which the sentence was imposed. In assessing whether the
sentence was indeed grossly disprof)ortionate, the Commission must
consider the gravity of the offence, the personal characteristics of the
victim, and the particular circumstances of the case‘;" B

200. In thls regard the Commission observes that in C1v11 Application
Supreme Court of Zimbabwe succmjétly lined. the grav1ty of the
Victim's offence in page 28 of its decision wheré it noted that “...an assault
on a Minister of Government and 'Leader of the House during
Parliamentary proceedings must ralﬁk gst the Worst cases of
contempt of Parliament. It is akiri to assaulting a judge during court
proceedings.”64 Thus, while the offehce of ‘common assault’ such as
shoving a person, may not- ordmarlly be con51dered""éuff1c1ent1y harmful to
watrant a custodial sentence, the: Commlssmn\conmders that the context in
which the assaulf occurred aggravated the severity of the punishment
imposed. Also, the Commission notes the observations of the Supreme
Court that in addition to violating the|dignity of Parliament, evidence on
record indicated that the Victim ”braggred and boasted about what he had

done .05 further aggravatmg the incident.

201. On '\.the _criteria of personal cHaracteristics of the Victim, the
Commissien in Huri-laws v Nigeria has held that treatment impugned as
torture, cruel, inhuman or degrading must attain a minimum level of
severity.% Determining this level of jseverity is largely dependent on
variables such as the duration of the treatment, its physical or mental
effect, the age, sex and state of health of the Victim.&” No argument or
evidence has been advanced as to whether the physical condition of the
Victim made the prison sentence much more severe than would otherwise

be the case.

}
e~
83 Vinter and Others v. The United Kingdom ECtHR July 2013) Application 66069/09, 130?,9/21/1@1\ “U""‘N 44,0\

3896/10 paras 110 to 111. f/;‘o\ke"'og TARIqp
8 Civil Application 16/05 ~ Roy Leslie Bennett v Emmerson Dambudzo Mnangagwa 8f6¢®ther

(Annex I of the Complainant’'s Merits submission) 28.

% (As above) 29. {
% Communication 225/98 - Huri-laws v Nigeria para 41. \
87 Ireland v. United Kingdom, ECtHR (13 December 1977) Application 5310/71 para 162
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202.
the Privileges Act, Parliament may im

Alleged violation of Article 6 of the African Charter o

203.

204.

205.

ig .
African Commtssmn on

: wf Human and Peoples’ Rights

Finally, the Commission notes that

years imprisonment depending on the

pursuant to sections 16 and 21 of
pose a maximum term of two (2)
severity of the case of contempt.

Given that a lesser penalty than the maximum penalty required by law
was imposed, and taking into consideration the severity of the offence and

circumstances of the case, the Commis

violation of Article 5 has not been prove

to the custodial sentence imposed on th

Article 6 of the African Charter pr
security of a person, and prohibits the

detention of any person. The Commissi

that the concept of ‘arbitrary deter}tid

‘against the law’ but must be interpretet

of inappropriateness, injustice, lack of
law.68 -

raised by the Complamant ‘on the

sion is of the view that the alleged
en by the Complainant, as it relates
e Victim.

ovides for the rlght to liberty and
ful- and arbltrary arrest and

The Commission noreé ’tﬁ‘at the Respondent State demes the allegations

V1ct1m S ‘arrest and detention on

spurious charges with no access.to legal representatlon The Respondent
State admits that the Victim was arrested on 9 October 2002, on reasonable

suspicion that he. could have committ

Act. The charges were w1thdrawn due
cie case. “The Victim howeve

is lawyers. An allegation

tted an offence under the Electoral
to lack of sufficient evidence for a
r complained that he was denied
the Respondent State refuted by

The Gu1de11nes on the Conditions of Arrest, Police Custody and Pre-

Trial Detentlon in Africa (the Luanda Guldehnes) provides for the right of
an accused person to “[a]ccess without delay [his/her] lawyer or other
legal service providers, at the latest prior to and during any questioning
by an authority, and thereafter throughout the criminal justice process.®®

Hence, the Victim’s remand without
representative of his choice amounts to

Alleged violation of Articles 7 of the A

¢ Communication 275/03 — Article 19 v Eritrea para 93.
¢ Guidelines on the Conditions of Arrest, Police €
(Luanda Guidelines) 2014 principle 8 (d) (i).

allowing him access to a legal
a violation of Article 6.

frican Charter
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206.
Charter which provides for:

(d) the right to be tried within a 1

tribunal

The Complainant alleges a violatior

207. The Complainant raises the allegati
Committee were judges in their cause,
ZANU PF, an aggrieved party, in breacl
Complainant argues that the Victim's
according to the rules guiding a compet
mere moving of a motion setting out tl
and voting. In response, the Responde
was charged with contempt of Parliam
that the jurisdiction of Parliament is sui
court of law.

208.
Commission must first address;
to the standard of proof necessary
Commission agrees with-the Compla

beyond reasonable doubt’. However, ity

buttress, as the alleged incic
Parliament and has not at any poin
standard of proof - which relates only
has unquestionably been satisfied. That}i
reasonable doubt that the Complainan
was accused. -

e therefore can ‘be broadb
whether the Pr1v1leges Committee cons

Before delving into the spec1f1cs of the above:
e Complamant s argume”

HMuman Rights our
Collective Responsibility

1 of Article 7 (1) (d) of the African

i ‘ . .
reasonable time by an impartial court or

on that members of the Privileges
as the majority were members of
h of the rules of natural justice. The

case ought to have been heard
ent court of law, rather than by the

followed by a debate
witends that the Victim
PF, and argues

:nt State:c

ie ad by the Complainant. The
to the veracity of the facts in issue,
i5'to say, there could have been no
t committed the acts of which he

7 addressed in two questions: (1)
tituted a tribunal for the purposes

of trying th Complainant; and (2) w
guarantee

whether the principles of fair trial as

nder Article 7 of the African Charter were adhered to,

notw1thstanci1ng that ZANU PF was in the majority.

210.

Drawing 1nsp1rat10n from the jurisprudence of the ECtHR, the

Commission notes that in Belilos v Switzerland the ECtHR held that “a

tribunal is characterised in the substant!ive sense of the term b

function, that is to say determining m |

basis of rules of law and after proce
manner...””0 In view of this, the Comn
of the Prlvﬂeges Act describes the
Parliament in handling cases of contem

™ Belilos v Switzerland ECtHR (29 April 1988) Appli
ECtHR (15 October 1991) Series A No 210, Application

b
I

e

I

y its judicial

atters within its competence on the

dings conducted in a prescribed-: -

g p - AN:N\‘
ission observes that sectio {}@ (@)\n
jurisdiction and competgheé
t as follows: “a court [W}‘Lfch]

) Z
cation 10328/83 para 64; Delh i&oll
3057/87 paras 39 to 40.
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have all such rights and privileges of a qourt of record as may be necessary
for the purpose of summarlly inquiring into and punishing the
commission of any act...” As such, the Commission considers that the fact
that the Privileges Commlttee does not formally make decisions, but
makes recommendations does not diminish the strict requirements of
adhering to procedural fairness. In light of the forgoing, the Commission
finds that the Privileges Committee was indeed exercising a judicial
function in determining the Victim’s guilt, and as such, it is bound by the
principles of fair trial that govern such bodies and processes.

211. The Complainant argues that the application—of the law by the
Privileges Committee was biased and retributive due to.its composition.
The Principles and Guidelines on the nght to.a Fair Trial and Legal
Assistance in Africa (Principles and Guidelines" on Falr Trial) stipulates
that for a tribunal to be deemed impartial;: 1ts dec151on must:be based on
objective evidence, arguments and fact ented before, t, without any
improper influence, inducement, Jor 1nterference 71 The
Commission in determining the existence;. ot non-existence of bias has
previously adopted the subjective and ob]ect1ve approach applied by the
ECtHR 72 In Dawit Isaak v Republic of Em}rea the Comrrussmn noted that the'

the personal conv1ct1on of a_given 1u|dge in; a glven case’, while the
objective approach s1mp1y asks whether the same judge offered

guarantees suff1c1ent to exclude any leg1t1mate doubt of impartiality.”

212. In the preseﬁt‘ Communicafion, ’J\e application of the subjective
approach seems certain to tamt all members of parliament, including
Parhament by any Member of Parhament due to their party affiliations.
This approach is not applicable in this instance, as it would have the effect
of robbing.Parliament of the power to impose disciplinary measures and
govern its own internal affairs as authorised by sections 49 and 13 (2) (b)
of the 1980 Constitution of Zimbabwe.

213.  On the objective test, the ECtHR has held that in determining whether
there is a legitimate reason to fear that a|particular body lacks impartiality,
what is decisive is whether the fear can be seen as objectively justified.” In
Demicoli v Malta the ECtHR examined |the question of impartiality as it

concerned contempt of Parliament proceedings instituted agains/thea\
4\ :;RETARIA TNO

" Principles and Guidelines on the Right to a Fair Trial and Legal Asswt
principle A (5) (a).
2 Piersack v Belgium ECtHR (1 October 1982) Application 8692/79 paras 30 and 31.
3 Communication 428/12 — Dawit Isaak v Republic of Eritrea para 32.

" Ferrantelli and Santangelo v Italy ECtHR (7 August 1996) Application 19874/92 p
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applicant for the publication of a satirical article commenting on a
particular debate in the Maltese House of Representatives. The Court
found that the fact that the “two Members of the House whose behaviour
in Parliament was criticised in the impugned article and who raised the
breach of privilege in the House |participated throughout in the
proceedings against the accused...the impartiality of the adjudicating
body...would appear to be open to doupts and the applicant’s fears in this
connection were justified.””>

214. In the present Communication, the Commission notes that the
Privileges Committee which deliberated on the guilt-and sentence of the
Victim was chaired by the same Member of Parhament who raised the
breach of privilege and moved a motion for the establishment of the
Committee. This clearly raised doubts in the mind of theVictim as to the
impartiality of the Privileges Committee: ,ccordmgly, the“~concern was
raised before the Privileges Committee wh1ch ruled that no ground of bias
or conflict of interest had been, estabh hed.” The Comm15$1on however
considers that a motion expresses: the Eplmon and desires of a Member,
and in this instance, the Chalrperson had clearly inferred the guilt of the
Victim when he stated that: “ ..Honoturable Chinamasa was addressing
the House and [was] v1olent1y shov °d to the ground together with
Honourable Mutasa who had:risen to render sassistance to Honourable
Chinamasa thereby assaulting thern."77 (Empha51s Added)

215. In this sense, it can be said that the|procedural shortcomings allowed
the Chairperson exercise the dual fuantion of both complainant and
adjudjcator, in contravention of -the natural justice principle that no one

a judge in his or-her own J:ause Therefore, the Commission

 that having subjected the Victim to what was, in essence, a

al, appropriate safeguards of natural justice ought to have been

followed. Accordingly;the Commission| find a violation of Article 7 (1) (d)

of the African Charter.

Alleged violation of Articles 10, 11 and 13 of the African Charter

216. Article 10 (1) and 11 of the African Charter provides for the right to
free association and assembly with others, while Article 13 (1) provides for
the right of every citizen to participate freely in the government of his
country, directly or through freely chosen representatives in accordance
with the law.

75 Demicoli v Malta (n 70 above) para 41.
7 Civil Application 16/05 (n 64 above) 6.
7 (As above) 3.




Afrlcan Commission on
Human and Peoples’ Rights

Human Rights our
Collective Responsibility

217. The Commission notes the Complainant averments that the Victim was
persecuted particularly for his membership of the opposition party and his
race. The Respondent State however denies complicity in the acts alleged

by the Complainant. As elaborated in

the Commission’s Guidelines on

Freedom of Association and Assembly in Africa (the Guidelines), the right
to freedom of association protects: expression, criticism of government

action, advancement of rights of ma

rginalized groups and all other

conducts permissible under international law, which includes the right to

establish and join political parties.”8

218.
and assembly are both individual and ¢

mandated to respect the rights of associations to;¢enc
without threats, harassment, interference, 1nt1m1dat10n or ep

kind.” As previously elucidated, the
Victim was targeted on the basis of his

The Commission has also held that the righ

0 reedqm of association
ights, as such, States are
e1r act1v1t1es
of any
Complainant’s “assertion that the
race has not been substantiated.

ollecti

However, the Commission corisiders the Complalnant s submission that
the invasion of the Victim's property was preceded by a speech delivered

by the President on 12 June 2003, in Wl‘
should be run off his lan
MDC.

219.

The Commission therefore firra;,{tha_t

ich it was inferred that the Victim

,f‘ias he Was dleoyal by V1rtue of his support for

: 7

everl though the culprits may not

have been operatives of the State, the Respondent State is however

implicated in the violations which ernsu
by the‘speech of the Pre51dent targetu

Alleged Violét@jpn of Article 14 of the Afric

220.
only be encroached upon in the interest
the community, and in accordance wi
laws.

221. The Complainant alleges that the

property amounts to a violation of Article 14 of the African Charter, ?
expropriation did not meet international standards which 51 SIS

78 Guidelines on Freedom of Association and Assembly in
7 Communication 379/09 — Monim Elgak, Osman Humm

and OMCT) v Sudan para 118; the Guidelines (as above) para 29.

ed, as the attacks were motivated
1g the Victim due to his political
Articles 10 (1), 11 and 13 (1) of the

an Charter

Article 14?‘6,1? the African Charter provides that the right to property can

of public need or in the interest of

ith the provisions of the relevant

unlawful seizure of the Victim’'s
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restitution and/or compensation.

contends that the seizure was in accord

the public interest.

222,

acquisition of land by the Respond‘

redressing the inequitable distribution

The Respondent State however
ance with the domestic law and in

The Commission has held in paragraph 176 above that the compulsory

ent State, with the purpose of
of land in Zimbabwe is indeed a

legitimate purpose, as a well implemented land reform programme could

lead to an increase in production and gr:
instead lies in whether or not the Victin
in accordance with the laid down prc

owth in all sectors. The contention,
1's Jand was lawfully expropriated
pcedure. Section 8(1) of the Land

Acquisition Act stipulates that where a prehmmary notlce of acquisition

has been published in the Gazette, the a

an order on the owner, not less than

cquiring authorlty may then serve
thirty (30) days after the date of

publication in the Gazette. Section 9:|(1) {(b)-also" indicates that “...the
making of an order in terms of subsectlon 1 ) of section 8 shall constltute
notice in writing to the owner or occupie
that land 45 days after the date of servic

a"’80

C..

223. The above procedure was however| not apphed in the Victim's case.
The Commission notes the Complainant’s submission that Charleswood
Estate is presently being "operated |by the. Agricultural and Rural
Development Authority, a government parastatal. The Commission
considers that even though the Respondent State did not authorize the
invasion of the Victim’s land, the State nonetheless failed in its obligation
to restore the property to the Victim, and follow the legal process in the
acquisition of the- Victim’'s property] The Commission reiterates its
]urlsprudence in Constitutional ‘Rights Project, Civil Liberties Organization and
Media Rzghts Agenda v Nigeria that the right to property necessarily
includes ‘the right not to have one’s |property invaded or encroached

upon.8l

224.  On the issue of payment of adequate compensation, the Commission
considers the reasoning of the ECtHR| in James and others v The United
Kingdom where it held that taking property without payment of an amount
reasonably related to its value would constitute a disproportionate and
unjustifiable interference with the rightito property.82 The ECtHR further
noted that compensation rieed not necessarily reflect the full value of the

property, as “legitimate objectives of| public interest, such as Ofli)se]w ~
2N CRETARIg,
e
S
7S
l;d

80 Land Acquisition (Amendment) Act 2002.
81 Communication 140/94; 141/94; 145/95 - Consti
Organization and Media Rights Agendn v Nigeria para 54.

82 James and Others v The United Kingdom ECtHR (21 F(Lbruary 1986) Application 879 729 ﬁ@r




pursued in measures of economic reform or measures designed to achieve
greater social justice, may call for less than reimbursement of the full

market value” .83

225. Section 29C (1) of the Land !Acquisition Act stipulates that
compensation shall “only be payable for any improvements on or to the
land...” and vests the responsibility to ﬂompensate owners for the value of
their land on the former colonial power (the British Government). The
Commission considers that in applying the above reasoning of the ECtHR,
the Respondent State is clearly under|no obligation to compensate the
Victim for the full market value of the land. However, the Commission
considers that taking into consideration the nature of the Victim’s
ownership (legitimate purchase), an assessment of compensation ought to
have taken into consideration factors such as: the history -of ownership,
use and occupation of the land, and arny financial constraints Wthh may
necessitate the payment of compensation in installménﬁsiﬂoyer a period of
time. oo ey

226. The Respondent State may légitirr;‘ tefy expropriate land for public

interest provided that it.complies with international principles guiding
such procedures. A key requirement "be?ng,‘that compulsory acquisition of
property must be in accordance with the law.accompanied by appropriate
and timely compensation. The '(\Ig‘mmigsion notes that compensation was
not provided to the Victim for the expropriation of his property, and even
though the Respondent State conceded that the Victim is entitled to be
compensated for only the improveméntt on the land, its delay in doing so

unts to a violation of Article 14 of

Alleged Vi(i;li‘:a,'tio:ﬁ ofArticle 18 of the African Charter

227.  Article 18 (3) of the African Charter provides that:

The State shall ensure the elimination of every discrimination against women
and also ensure the protection of the rights of the woman and the child as
stipulated in international declarations dnd conventions.

The Complainant avers that the invasion of the Victim’s farm and
subsequent occupation led to his pregnant wife being held hostage in the

h;,q

rain at machete point, and as a result she suffered a miscargia *%a}ns\
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response, the Respondent State again denies complicity and coz tél/?‘@ﬁsthat, On
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there is no indication that the Complainant reported the incident to the
police.

229. The issue of State responsibility for the actions of non-state actors have
already been determined above. The Commission has held in Zimbabwe
Human Rights NGO Forum v. Zimbabwe that the duty of the Respondent
State is in four-folds, it includes an obligation to respect, protect, promote
and fulfil human rights.8¢ The obligation to protect entails not only the
enactment of appropriate legislation and effective enforcement, but also
the protection of all persons within its jurisdiction from damaging acts
that may be perpetrated by private indiT‘riduals.85 =

230. As earlier noted, the due diligence standard encompasses the
obligation to provide and enforce sufflcrent remeches this-include takmg
active steps to prosecute and punish private actors Who 1nterferw__r
rights protected under the African Charter. In the': present case, the
Respondent State has not furnishe “report on its
investigation into the attack:: whrch allegedly led to the miscarriage
suffered by the Victim’s wife.:An effective investigation must be
conducted promptly, and .capable of .leading to-the identification and
punishment of those respon31b1e 86.It 'must also identify the systematic
failures that led to the violatiori;; atid the‘ necessary measures to be adopted
to guarantee non-repetition.s” The, Commlssmn therefore finds that the
failure to investigate and bring the perpetrators to justice violates Article
18 (1) and (3) of.the African Charter, las the State failed in its duty to
protect the Victim’s family, more:so as |the attack followed the speech by
the President inciting the criminal acts perpetrated on the Victim’'s land.

Alleged V101at10n of Article 1 of the African Charter

231. The Complalnant contends that the failure of the Respondent State to
protect the Victim, his family and employees amounts to a violation of
Article 1 of the African Charter.

232. The Commission has held that Article 1 imposes a general obligation
on States to respect, protect and fulfil the rights enshrined in the African
Charter.88 In Commission Nationale des Droits de I'Homme et des Libertés v

85 (As above) para 152. auﬁﬁ‘i,\ﬁ

86 United Nations (UN) “Istanbul Protocol- Manual on the effective investigation and docu, g@t}i @nFGﬂRlAr “.
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8 Communication 245/02 — Zimbabwe Human Rights NGO Forum v. Zimbabwe para 151.
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torture and other cruel, inhuman or degrading treatment or punishment” 2004 llf
httpsi//www.achpr.org/leealinstrunicnty/detail 7id=24 (acc);ssed 14 December 2021).
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88 Communication 279/03, 296/05 - Sudan Human Rights Organization and Cen

Rights and Evictions (COHRE) v Sudan para 227.
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Chad, the Commission further held that “if a State neglects to ensure the
rights in the African Charter, this car't be constitute a violation [under
article 1], even if the State or its agents are not the immediate cause of the
violation.”8? In the present Communica’o’ion, the Commission has reached a
conclusion that the Respondent State failed to protect the Victim and his
family against discrimination, cruel |and ill-treatment, and failed to
guarantee his right to an impartial tribunal, access to a legal representative
and his right to property. Consequently, the Commission finds that the

Respondent State is in violation of Article 1 of the African Charter.

~
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Based on the above reasons, the Af’x'iéan’ ComrmssmnonHuman and
Peoples’ Rights holds as follows:."* | -

I
AN

i. That the Respondent State-- the Repﬁbli,cmf Zimbabx’t&fﬂé”fhas violated
Articles 1, 2, 3, 5, 6, 7(1) (d), 10 (1),l 11, 13(1), 14 and 18 of the African
Charter on Human and Peoples' Right; -

ii. Requests the Repﬁﬁlic of Zimbabwe to:

a. Pay fair and adequate compensation to the Victim named in this
Communication for the,compulsory acquisition of Charleswood

_ Estate and'all his other properties acquired pursuant to the Land
*Acquisition {Amendment) Act 2002, including compensation for
\“the land and all improvements therein, and the loss of his farm
“‘u_’,e,quipment .and livestock, in| accordance with the principles
g@;iding expropriation of private property under international

law;
b. Promptly and independently 'investigate, prosecute and punish
all non-State actors responsible for the incidents of rape of the
Victim’s employees, cruel and ill-treatment suffered by the
Victim and his wife, the destruction of property and other
violations of rights of all affected persons who were lawfully
residing on the Victim's farms.

$ Communication 74/92 — Commtission Nationale des Droits de I'Homme et des Libéz{
20. 3
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