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Decision of the African Commission on Human and
Peoples’ Rights on the Merits |

Communication 461/13 - Eskinder Nega Fenta and
Reeyot Alemu (represented by Media Legal Defence
Initiative, Freedom Now and Lincoilns‘Inn) v.the Federal
Democratic Republic of Ethiopia ‘

=)

Summary of the Complaint:

1. i i Hmissi N or oples” Rights (the
Now:and Lincolns Inn. Both Complainants

carv Charter on Human and Peoples’ Rights

e
P

of terrorlsm five (5) days after publishin:g an online column criticising the 2009

n Ant1-Terror1sm No 652/ 2009 (The 2009 Anti-Terrorism

Proclamat1on ,

Proclamati n) suggestmg that it was being used to target journalists and critics of the
Governmeﬁt _Her ‘was initially detained 1n| Maekelaw1, the Federal Police Criminal
Investigation ] Prls:on and was denied access to legal counsel and not allowed contact
with family members. The First Complalnant avers that he was kept in defention until

R HUMAN

10 November 2011 when he was formally charged with Vlgi

o‘ b
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provisions of the 2009 Anti-Terrorism Proclarnatlon and the 2004 Ethiopian Criminal

Code. i |

. The Complainant further avers that he was sentenced to 18 years imprisonment on 13
July 2012 after a judgment of the Federal H;igh :Court on the 27 June 2012. On 2 May
2013, he appealed to the Federal Supreme C;Iouljt. His sentence was upheld although

the court dismissed the charge of leading a t’errc;rist organisation under Article 7(2) of

the 2009 Anti-Terrorism Proclamation.

The First Complaihant filed an appeal in the Zassation Division of the Federal

organisation. |

. The Second Complainant further claims th|at in early 2012, she was diagnosed with

,/Tmﬁ’-f*‘%j

tumours (fibroadenoma) in both breasts. She underwent an operahon-on\Z p;;ﬂ‘QG “Z\
53

/ﬁ"\

[
to remove some of the tumours from the leftbreast. After the operag 119 n, she was forced?

Q
Q

to return to prison without being allowed time to recover. A con

s | '
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scheduled for October 2013 but it had not taken place.

9. The Second Complainant submits that 15, months after her surgery, the surgical

|
i

stitches had not been removed. She bled re‘gulérly from her left breast and suffered
severe pains. She claimed she suffered great clzliscomfort and displayed symptoms
indicating that her health was in jeopardy.

10. The second Complamant made a request for Provisional Measures to the end that the

Ethiopian Government should have her exammed by ah’ 1ndependent medical expert

i

in order to determine the best medical treatment forher. Furthermore, she requested

that the Government of Ethiopia be urged t

provided to her without delay.

constitutes a serious or massive violatipr;ii"o; human a oples’ rights both dejure
and defacto. |

Articles alleged to have

12. The Complainants allege violation of Ar :1C1€S 7 9 and 16 of the African Charter by the
Respondent Sta

Prayers

13. The Complamants reques frican Commission on Human and Peoples’ Rights

(the Commlss on) to
a. Refer the matter to the Afrlcan Court on Human and Peoples’ Rights in accordance

with Artrgle 58 of the African Charter and Rules 84 (2) and 118 of its Rules of

Procedure;ér;iﬁlternatively. _
b. Draw the iattention of the Assembly of Heads of State and Government of the
African Union (AU) to the situation in accordance with Article 58 of the African
Charter and Rules 84 (2) and 118 of its Rules of Procedure.

r)
c. Consider the Complamants Complamt’as an individual Com‘ial ETtAn!lA accorely

el

!i,‘)

! \ ﬁ‘ ‘% ‘\u,‘_\{k ﬁ’ i;
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d. Authorise a hearing before the Comrmssmn concerning the request for referral to

the African Court under Rule 99 (1) of 1ts Rules of Procedure;

e. Order that Provisional Measures be takenf by the Government of Ethiopia in
relation to the situation of the Second Compiainant;

f. Find that the Respondent State has violated Articles 7,9 and 16 of the African
Charter;

g. Order Ethiopia to make reparations to the Complaiﬁants\‘l’\‘consisting of, among

others, lost income, lost profits and compensatlon\or emotlonal suffering;

h. Declare that the 2009 Anti-Terrorism Pro lamation Vlolat s Eth10p1a 5 obhgatlons

under international law and in particular its"o E"gatlons to respect the’ rlght to

) 1 November 2013 by a letter Ref:
ACHPR/ COMM/ ETH/4130 ated 19 November 2013.
15. Atits 15th Extraordmary Session held from 7 to 14 March 2014 in Banjul, The Gambia,

the Afr1can Comm1ssw\ con51dered the sa1d Communication and decided to be seized
of it. It also 1ssued Provisional Measures to the effect that the Government of Ethiopia
should have the Second Complainant exammed by an independent medical expert
without delay in order to determine the best medical treatment and have it
administered to her. However, the Commi:ssion refused to grant the request to refer

the matter to the African Court on Human and Peoples' Rights and to hold an oral

hearing for this purpose because Eth10p1a has not ratified the PregoogetQRtl;}é’f

P %
on the Establishment of the Court. The Comrmsswn also refuse vd grant theyreqtie
g 249 S B\
to draw the attention of the Assembly of A B N \) L)
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Heads of State and Government of the AU in accordance with Article 58 of the African

Charter because the Complaint did not reveal the existence of a series of serious or
e

massive violations of human and peoples' ri:ght;s.
16. By a letter Ref: ACHPR/COMM/461/13/ETH/360/14 dated 18 March 2014 the
Secretariat notified the Complainants about llthe tommission’s decision on seizure and

provisional measures and invited them to present written submissions on
Prin]

admissibility within two months of notification,

|
17. By a Note Verbale Ref ACHPR/ COMM/ 461 /13/]

Respondent State W1th a request for the
admissibility w1t n

.On19 and 23 September 2014, the Secretarlat received the Observations of the

transmitted to the Complainants for their reply within one month of notification.

22. By a Note Verbale Ref: ACHPR/COMM/ 461 /13/ETH/1673/14 dated 30.September
MAN A4 "

2014, the Respondent State was mformed that its written @bservé’ﬁ%ms WF

,2}
admissibility had been transmitted to the Complamants to present; ? t*thel@lthllh

one month of notification.

O
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' |
23. The Secretariat did not receive any reply from the Complainants within the one month

> 0

deadline granted to them and no request forE extension of time to submit the same was
also received. 1

24. Consideration of the admissibility of the Communication was deferred during the 17th
Extraordinary Session of the Commission held from 17 to 28 February 2015.

25. By letter dated 26 April 2015, the Complainants havmg referred to earlier

correspondences inquired about the non—im%)lementatlon of- the Prov151ona1 Measures

by the Respondent State.

26.In  response  to

PI‘ISOI’I on the 9 ]uly 20, st Complamant is still serving his prison term.

29, At 1ts 20th Extraordma

whilst the
eld from 9 to 18 April 2016, the Commission

con31dered ari :eclared the Communication partially admissible.

30. By a letter Ref ACHPR; 5 OMM/ 461/13/ETH/1789/16 dated 17 November 2016 the
Secretariat not1f1ed the Complainants about the Commission’s decision on

Adm1551b111tyz!and invited them to present ,wrltten submissions on the Merits within

i
I

sixty (60) of the notification. |
31. By a Note Verbale Ref: ACHPR/COMM/461/13/ETH/1788/14 dated 17 November
!

2016, the Respondent State was informed about the COI‘I‘III‘liSSiOI‘LdeeCiSiOI‘I on
l ; UH)AN AN
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32. On 02 June 2017, the Secretariat recéived the Complainants’ Submissions on the Merits

of the Communication, which was : duly acknowledged by letter Ref:
ACHPR/COMM/461/13/ETH/403/17 dated 05 June 2017.

33. By a Note Verbale Ref: ACHPR/COMM/461/13/ETH/402/17 dated 05 June 2017, the
Complainants’ written submissions on the Merits were transmitted to the Respondent
State with a request for the latter to submit its written observat1ons on the Merits

within 60 (sixty) days of the notification. P BT .

34. The Secretariat did not receive the Observatlions ofit] : v ”esponde State on the Merits

5 56 (1), the Complamants submit that they are legally represented

by YaLare-Oule (Naru) Jansen, Patrick Griffith and Korieh Duodu, who are the authors
|

of the Complamt and this submission on adm1551b111ty That they have been 'de t1f1ed

|
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.On Article 56 (2), the Complainants submit that it has been complied with, in

accordance with the Commission’s ciompatibility requirements. First, the
Complainants are Ethiopian nationals Whe personally suffered violations of their
rights as protected under the African Charter.ISecond, Ethiopia ratified the African
Charter on 15 June 1998 and the alleged violations took place in the second half of
2011. -

On Article 56 (3) the Cemplainants submit

that no inappro language has been

used in communicating the violations of their right:

they are available, effective and sufficient. ‘Where domestic remedies do not meet the

i,”‘
aforementioned: cCriteria, a victim does not have to exhaust them before bringing a
el i
complaint. |
mplaint |

Regarding the Second Complainant, the Complainants also submit that she has

exhausted all available and effective dorhestic remedies when she appealed her

UMA
criminal conviction to the Federal Supreme Court, which p/gr,tlal :Eu
&
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Court decided negatively for her on 8 ]anuary 2013 and upheld the judgment of the

Federal Supreme Court. ;
On Article 56(6), the Complainants aver that the complaint was filed within a
reasonable time. The decision in the First Compiainant’s Appeal was delivered on the
2 May 2013 and the Second Complainant’s conviction was upheld by the Cassation
Division of the Federal Supreme Court on d’le 8 January 2013 The last court decision

was handed down only 5 months prior to the filing of the complalnt on behalf of the

First Complalnant and 4 months prior to filing on, behalf of the Second Complalnant

Submissions of the R

47.

48.

nghtSo;
O 31 Bijilo Annex L out Kombo Nerth Dls”trlctv ¢
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all requirements for admlss1b111ty an respectfully/requests the Commission make a

declaration of admissibility and procee to' he ‘merits stage.

ondent State on Adm1551b111ty

The Respondent State*submits generally that the Communication does not comply

“inder Artficle 56 of the African Charter.

w1th the requlrements

The Respondent S‘tate submits that the Communlcatlon is improperly brought before

the Afrlcan Commlsswn for two reasons - flrst that it is incompatible with the African
Charter and secondly, that the Complamants have not exhausted local remedies. With
regards to the;fu,'St assertion, the Complainants were charged with and sentenced for
the crime of tetrorism which is not coverec:l under the African Charter. With respect
to the exhaustion of local remedies, the i{espondent State observes that the First
Complainant failed to present the case bef!ore the Cassation Division of the Federal

U"\NAN

0
claim is unfounded. The Respondent State submits that local refgedles’ane avallabfe k
3"
Q

@)
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Supreme Court, claiming it would not const1tute an effective remedy
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and effective but were not exhausted by the Complainants.

The Respondent State further submits that the Communication is not compatible with
Articles 56(2), (5) and (6) of the Charter. Wi;th regard to Article 56(2), the Respondent
State submits that compatibility with the Chfarter or the Constitutive Act of the African
Union entails that any Communication filéd in such a matter should prove a prima
facie case of violation of a specified Article, failing to do 50 Would entail that there can
be no communication before the African Commission, In thls case, the Complainants

were prosecuted for violating the Anti-Terrorism:. law of the natlon under a free and

fair court of law and were found guilty of the offence. The_crlme the “were conv1cted

represented by Med1a Legal Defense’; have brought the case to the United Nations
Educational, SClentlfIC and Cultural Orgamzatlon (UNESCO). As a result the

UNESCO has been deahncr with the case of the two complainants for the past two

year Hence, this is a clear v1olat1on of Art1c1e 56(7) of the African Charter.

10(Pa
/f:na
Union

part1c1pat1on31n ter rorlst;a_ct1v1t1es and backed by evidence. That his trial took place in

public and *he was glven the opportumty to defend himself and represented by a

State also submits that the second Complafinant was charged with crimes under the

Ethloplan Criminal Code and Antl-Terrorlsm Proclamation. Her trial was also held in

was also represented by a legal counsel of}
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52. The Respondent State also avers that freedom of expression is guaranteed under the

FDRE Constitution and the Government sitrongly believes that the media plays a
significant role in furthering democratic:; culture in the society and promoting
development activities. However, those who abuse it for the purpose of advancing
instability and terrorism in the countrycannot be serving the noble cause of

journalism. The Respondent State avers that the Government has a duty to ensure

national security and public safety and nobody is aboyvésthe-

53. Regarding the second Complainant’s allegation th

Article’11(4) of the Directive no. 138/99.
As a result, Ms Reyotes was f1rst admitted to the Kality prisons administration
1se required a specialized medical care she

Jospital, which hosts the Medical Faculty

medical care fac1hty. However, s1nce her

her treatment. This fact could be verified

with Article 56;(2), and do not fall within the rationae materine juriSdictiofiag
% & G@ETAR'AT

Commission.

<2 o
Q.87 /3?4

% .
2 With respect to protection to the health of prisoners, as per the Uruted Nations General Assembls Resolutlo
5
and

the principles of Medical ethics relevant to the role of health pelsonnel particularly physicians, in the=p\otectlolr:1 ng pms’ e

and detainees against any torture and other cruel, inhumane or degrading treatment or pmushment‘lwgteﬂ
employed by the Ethiopian Prison Administration. I

|
i

[ T T e e The African Gommission on Human.and Peoples’
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55. The Respondent State further argues that 1t has ratified many international human

rights instruments including the African Charter and has undertaken its obligations
to promote and protect human rights. It has actively and regularly engaged with the
Commission and submitted its periodic reports under Article 62. All the above are a
clear manifestation of the country’s commitment to both the regional mechanism and
the protection of -hqrnan rights in general in the country.

56. For the foregoing reasons, the Respondent State requests the‘{Comm1sswn to dismiss

the Communication.

The African Commission’s Analysis on Admissibilj

quirements under Article 56 have been
S

wever argues that the Communication does

der Article 56 of the African Charter. In

partlcular ‘the Respon

with Artlcles 56 (2) (5) and (7); namely, that it is not. compat1b1e with the African

Charter or the Const1 ve Act of the Afrlcan Union; that local remedies have not been

i

exhausted and that the Complainants’ case was being adjudicated before the United
Nations, Educat1ona1 Scientific and Cultural Organisation (UNESCO).

59. The Respondent State did not raise ob]ectlons with regards to the other requirements

under Article 56, apart from raising a general objection at thew}gegmmun"

0 CRETARIAy &
submissions. After a careful examination ofl the facts and submlssmr?’s by-both p&i

f

3Rule 106, Rules of Procedure of the Commlssmn, 2010; Commumcatlon 304/05 - FIDH

para 38. ’
4 Communication 275/2003 - Article 19 v. Eritrea (2007) ACHPR. !
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the Commission is satisfied that the Complainants have fulfilled the requirements
under Articles 56(1), (3), (4) and (6). In this regard, the Commission will proceed to
analyse the arguments of both parties with regards to the requirements under Articles
56(2), (5) and (7) of the African Charter.
60. Article 56(2) provides that ”Comnﬁmications .. received by the African Commission shall be
considered if they: are compatible with the Charter of the Organisation of African Unity or

with the present Charter.” In proving that the above requ1rement has been met, the

Complainants submit that the Commission has in: 1t”“"prev1ous dec151ons stated that

~
\,c>

the condition of compat1b111ty requires that: the Commumcatlon should be brought

Complamants are Ethloplan national .
rights as protected under the Afrlcan Gharter. They have authorised their legal

entatives to f11e a complamt w1th the Commission on their behalf. Second,

violation of t] ; ‘Complainants’ rights occurred within Ethiopian territory. Third, the

Complamants submit that the following rlghts of the Complainants protected by the
Charter have been violated: Right to Freedom of Expression (A}tlé]bm\a Fair
4

Trial (Article 7) and Right to health (Artlcle| 16).
|

5 ACHPR, Comm. No. 266,03 (2009),para.71

[
|
|
] )
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62. The Commission observes that the requifements of Article 56(2) have been well
articulated in its decision in Kevin Mwanéa Gunme et al v. Cameroon® as cited by
the Complainants. Based on this decision e:md the submissions of the Complainants,
the Commission notes that the present Communication is brought agéinst the Federal
Democratic Repubhc of Ethiopia (FDRE), a State Party to the African Charter by the
Complamants WhO are nationals of Eth1op1a, the Communication before the

Commission is brought in respect of alleged violati

Ethiopia had ratified the African Charter; and the!

98/93 & 164/97 & 196/97 & 210/98, Malawi African Association, Amnesty
n 1niemﬁ1cazne des droits de l'Homme and RADDHO, Collectif des veuves et ayants-Droit,
. Mauritania, par. 85 The

desirable” for the complainants or the victims to pursue such internal channels of remedy in every case of a violation of
human rights. o
8 Communication no. 284/03; Zimbabwe Lawyers for Human Rights é* Associated Newspapers of Zimbabwe v. Zimbabwe, par. 101
- 102. The communication®concerned the implementation of the Access to Information and Protection of Privacy Act
(AIPPA). The Commission, in paragraph 101 outlined the respecﬁl've burdens on the claimant and respondent in showing
‘exhaustion of local remedies’: ‘If a Complainant wishes to argue ithat a particular remedy does not have to be exhausted
because it is unavailable, ineffective or insufficient, the procedure is as follows: the Complainant states that.the remedy did
not have to be exhausted because it is | On UMy
ineffective (or unavailable or insufficient) - this does not yet have to be proven; the Respondent; State gm§t5tl’{'en4 r"o
show that the remedy is available, effective and sufficient; and if the Respondent State is able to establls -thls,

then the Complainant must either demonstrate that he or she did éxhaust the remedy, or tha ?could Erl have

been effective in the specific case, even if it may be effective in general.’; Communication 07’250/&02 eabet 1| Zegveld

Mussie Ephrem v. Etitrea, par. 36 - 37. The communication concerned the alleged illegal L% 2
arrest of 11 former Eritrean government 0ff1Cla].: in Asmara, Eritrea on 18 and 19 September\2001%n v1olat10mof

| \ G
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has held that, if domestic remedies do not meet the aforementioned criteria, a victim
|
does not have to exhaust them before bringing a complaint. The Commission has

further held that a remedy can only be considered effective “if it offers a prospect of

success.” 9 i
65. The Complainants submit that in August 2012, the First Complainant, appealed the
first instance judgment by the Federal High Court (leeta Crlmmal Bench) delivered
against him on 13 ]uly 2012. On 2 May 2013, the Federal Supreme Court upheld the

]udgment in first instance. Thereafter, the F{lrst Complalnant dec1ded not to request a

Cassauon procedure

67. The Complamant also submit that, unde1 Article 80(3) (a) of the Constitution. of

Ethiopia, the Federal Supreme Court has the power of Cassation review over any and
every final court decision containing a fundamental error of law. This is further
specified in A};flcle 10 of Proclamation ENo. 25/ 1996, which states that such a

fundamental error of law is the sole ground for approving a Cassation review. Thus,

Eritrean law and the African Charter. The Commission refers to Inter-American Court f H’um('é 1ghts case |

on

t\ GRETARMT

the burden of proof in exhausting domestic remedies: ‘The Court also opined that here ay pazﬁuﬁes non- eR ustron
N

of local remedies because of the unavailability of due process in the State, the burden éf’proof wil)
shift to “the State claiming non-exhaustion and it has an obligation to prove that do estlc remed1es=rema1n to be S
exhausted and that they are effective.”; Communication 147/95, 149/ 96 Sir Dawda 123& '

9 Communication 147/95, 149/96 - Sir Dawda K. Jawara v The Gumbla, para, 31 & 32
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oy .l . .
for a case to be deemed suitable for cassation review, it must concern not merely an

error in law, but a ﬁmdaniental one, wlrilich is a narrowly constructed concept
interpreted to refer to situations worthy lof judicial review and in need of legal
interpretation.
68. The Complainants submit that in brief, it is|taken to refer to situations which involve
the application of incorrect laws, issues related with the ]ur1sd1ct10n of the courts and

issues related to legal interpretation as set out in the: Complamant s Expert Report

provided.

scope of the fundamental error of law test, 0

a fundamental error of law by the Cassatron DIVISIOH of the Federal Supreme Court.

of the claim. Consequentl _/, [an appeal; it cassation] 1 is not capable of curing the alleged

violations.”

70. The Complainaﬁte "~further submit tflat the };rimary basis of the First Complainant’s

appeal to the Federal Supreme Court was the insufficiency of the evidence brought by

Federal Suprerue Court.

10 Communications nos. 274/03 and 282/03, Interights, Asadho et 'Maltre O Disuv. Repﬁbl}que Democrathﬁ\e Hu
Congo,The communication concerned alleged human rights abuse§ of individuals, bot ':mxhtary and-: c1v111an, who. ere
accused of involvement in the assassination of the President of the Democratic Repub (& of Cong @001 Thed B\
Commission again reaffirmed its findings in the Sir Dawda K. Jawara communicatiot 5‘gn exhaus! 1on (of =
remedies and discussed what constitutes an effective remedy, fmdmg that a court that on]yxrev1ewed procedute
L Q. = e [
rather than substance could not provide an effective remedy and therefore if that optlon-gwas nof used it did o2 4

10

KON & &4
mean that domestic remedies had not been exhausted. E " . /UNA - U\\‘z\ & 4
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71. The Complainants submit that in accordan:ce with the Commission’s case law, there

was therefore no requirement for the First Ciomplainant to seize the Cassation Division
of the Federal Supreme Court in order ;to meet the Commission’s admissibility
requirements on exhaustion of domestic remedlies.

72.In addition, the Complainants submit that a cassation review could never be

considered an effective remedy as practice has shown that it is impossible for him to

receive a fair trial in Ethiopia. In this context, the Fi

history of persecution he hashsuffered in Ethiopia;

" ACHPR, Haregewoi
(2011), par. 111. The
who had been det!
Commission endorsed the li that found that domestic remedies have to be available, effectlve and

sufficient to be effectlve remy ssion also stated that for there to be an exception to the rule on the exhaustion
of domestic remedles, th ‘¢ must be a reach of a right enshrined in the Charter. In Haregewoin

Gabre-Selassie the Commission explicitly referred to the right to a falr trial enshrined under Article 7 of the

Charter and held that if a State did not afford due process of law for the protection of the right then there would be an
exception to the exhaustio lirement !

12 ACHPR, Darfur Relief af) ocumentation Centre v. Sudan, Comm. No. 310/05 (2009), par. 71.

The communication concerfied Sudanese men who had been unlawfully detained in military prison and the Sudanese
government’s renegation on its agreement to compensate them. The Court stated: “The Commission has stated that the
justification for this requirement is that a government should be aware of a human rights violation in order to have a chance
to remedy such violation, thus protecting its reputation which may be tarnished by being called to plead its case before an
international body. This requirement also precludes the African Commlssmn from becoming a tribunal of first instance, a
function which it cannot fulfil practically or legally.; ACHPR, Amnesty International v. Sudan /Q ‘rﬁi‘ﬂ%‘ 8/90 (1999),
par. 32, The communications alleged that the government was re§pon51ble for human ughtswaol%t;{g_ng Rm extra-
judicial executions, arbitrary arrests and detentions since July 198|9 the arrest, detention a;@‘tor&ure of 0 posmqm
members since June 1990 and the suppression of Sudanese Christians. The Commission restated thaf one of the reas’g for
the exhaustion requirement is to ensure that the government is aware of a human rights vi Iatlon in orﬁt/rﬁjhave the c'& nce

to remedy it.

il é’ s
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75. The Complainants submit that this interest was fully protected when the First

Complainant pursued the single substantive appeal available against his criminal
conviction, namely an appeal to the Federal}Supreme Court. This appeal was rejected.
Moreover, the First Complainant’s trial and criminal appeal received widespread
attention from the media, non-governmental organisations, international institutions,

and other governments;l"o' As such, there is|no realistic possibility that the Ethiopian

government was unaware of the situation or did not havethe opportunity to remedy

the situation.

76. The Commission notes that the procedure, for rexhaustlng local ]udlclal remedies in

this case is as follows: the Federal High | ourt then ‘the Federal Supreme Géurt and

then the Cassation Division of the Federa Stupreme Court. The Respondent State in

>s,

this case contends that the First Complamant 0 exhaust local ]ud1c1a1 remedies

W1th the hearing of the Appeal filed at the Cassation Division
May 2013.

decided not to proce
of the \F’ederal Supreme
78. The Commlssmn further reiterates that a remedy is effective if it offers prospects of
success and"that is, the"approprlate relief that is capable of adequately and timely
redressing the specific v1olat10n suffered. However, the effectiveness of a remedy does
not depend on' the certainty or guararntee of a favourable outcome for the

complainant. 1 Tt 3 enough that the complalnt is arguable, in the sen”s’ﬁh@t} is as
A “agmkmr 28
e <,

0
1
t
(

l
13 For example, on 17 December 2012, 16 members of the European|Parliament issued a pubhxl

Ethiopian Prime Minister Hailemariam Desalegn, raising concern about the imprisonment o
release. A similar letter was sent to the Ethiopian government||on 9 October 2012 by 293 lfferept\nongove

organisations. Nl oy A»Ricf-\"\
14 M.S.S v Belgium and Greece (2011) ECHR (Application No. 30696/ 09) para. 289 ™ ’W
o ,' The African Commission on Human and Peoples’
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final court decision containing a basic error of I

80.

82. In the present case, the jurisdiction of the Cassation Division

19|Pa
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susceptible to being adjudged'meritorious as it may be adjudged unmeritorious upon

full examination of supporting and opposirflg evidence, and legal arguments.

In light of the above, the Commission has re

of Ethiopia which states , “the Federal Supr

25/1996 which states:
Supreme Court, shall have the power of cassati
Court rendered in its appeli/zte jurisdiction...”

It is clear from the above provisions that,

“In cases where they ¢

viewed Article 80(3)(a) of the Constitution
eme Court has a power of cassation over any
aw” and Article 10 (1) of Proclamation No.

ontain fundamental error of law, the Federal
s of the Federal High

f the Federal

against

contained a

1st April 2003, three months after the Commumcatlon was filed before the Commission

and thus its ]urlsdlctlon was not apphcable to decisions rendered in March 2002.

not substance.

Court is over matters of baqlc error of law\

ge

|

|
{
|
|
1
i
I
|
|
|
|
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and not matters of procedure simpliciter. The Complainants have also submitted that
an Appeal was filed in the Cassation D1v151q)n of the Federal Supreme Court on behalf
of the Second Complainant and on the 8 ]an!uary 2013, the said court did not allow her
appeal because it found no fundamental error oif law but rather confirmed the decision
‘of the Federal Supreme Court which to the effect, upheld the Federal High Court’s

conviction on only one of the three charges that were leveled against the Second

Complainant and varied the sentence by reducing 14 to 5 years of

imprisonment.

83. The Commission notes that the outcome of the Second go to show

that, the Cassation Division of the Fegie’

impediments in pursmg the 1emed1es on behalf the Second Complainant.

. Wit Respect to thé S 'ec nd Complamant the Commission observes that her case has

remedies have been exhausted in respect ofithe First Complainant but that same have

been exhausted in respect of the Second Complainant.
|

87. Since the conditions listed under Article 561 of the African Charte %mul', in
@ <€ TARIAY e N
line with the Commission’s jurisprudence, {vhen a commumcatlsgn dOesne eeﬁ' i

| . .
of these conditions, it is inadmissible. In such a case, it Isa unge .ssa‘

I

|
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Commission to consider the other conditions with respect to the First Complainant.

88. In light of the above, the last requirement on Article 56 (7) will be analysed in respect
of the Second Complainant. |
89. The Complainants submit that, a communication falls within the scope of Article 56(7)

if it involved the same parties, the same issues, raised by the complaint before the

African Commission, and must have been settled by an international or regional

mechanism. 1 According to them, this is not ase, with the present

Communication.

90. The Complainants also aver that in July 201

Complainants, Woubshet Taye, Mar
104 EX/Decision 3.3.16

vThich the Respondent State can be present.

‘'who files the Communication cannot be

judicial nature\ \as'ls made clear by Article 7 of 104 EX/Decision 3.3: “ Considering that,
in matters concerning human rights within zfs fields of competence, UNESCO, basing its
eﬁ‘orts on moral considerations and its spec;zﬁc competence, should act in a spzrzt of

15 ACHPR, Kevin Mgwanga Gunme et al. v. Cameroon, Comm. No. 266/03 (2009)

16 See http:/ / portal.unesco.org/en/ev.php-URL_ID=15249&URL PO =DO_TOPIC&URL_ ECTION— ml

17 See UNESCO, Resolutions and Decisions adopted by the Executive Board at its Seventy-& “Xenth Sessmn i

(1967), p. 36..available at http:/ /unesdoc.unesco.org/images/0011 / 001132/113206e. pdf#p“%{:‘a@ AUOR
A
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international cooperation, conciliation and mutual understanding, and recalling that

UNESCO should not play the role of an interndtional judicial body” .

94. The Complainants also submit that 77 EX/Decision 8.3 explicitly states that the
UNESCO Committee cannot take any forlmal or binding action in relation to the
human rights violations it has taken under examination:18 [...] Unesco is not authorized

under its Constitution to take any measures in connection with complaints regarding human

rights.

95. The Complainants avei' that therefore, as th

ims of the Complainants. The Commission

evidence to show that the UNESCO is

has been dealtiwith or is being settled in actordance with Article 56 (7) of the African

|
Charter.

MAN ANDp
g‘(ARIAT

i
|
b
Decision of the Commission on Admissibility
1
|
i
|
|

1877 EX/Decision 8.3, Art. 4, p. 14
The African Commission 3’:‘1 &u@oples;

- [ P ; .0 C st s+ i et e s s e i

. Rights

o 31 Bijilo Annex Layout, Kombo North District,
Aﬂ;ﬁggm& West Coast Region Gambia
Phone: (220) 230 4361 Fax: (220) 441 05 04

Email: au-banjul@africa-union.org
htlps:/fachpr.au.iny® ¢ @




J African Commission on
Jomwsl”,  Human and Peoples' Rights

Human Rights our

|
!
i
|
: Collective Responsibility
!

98. Inview of the above, the African Cémmission on Human and Peoples’ Rights declared

the Communication Inadmissible in respecf of the First Complainant and Admissible

in respect of the Second Complainant.

Consideration on the Mefits

Complainant’s Submission on the Merits

Alleged violation of Article 7

She submits that the Jprovisions of Article 7

0. Cameroon,® the Commission also stated
rotection of other rights in the Charter.
f the Charter have been further elaborated

by the Pr1nc1p1es and Guldehnes on, the Right to a Fair Trial and Legal Assistance in

n the Conditions of Arrest, Police Custody
inciples) and Resolution on the Right to
. That the 2003 Principles has read into the

Charter the: rlght to be informed of the reason for one’s arrest, the right to brought

promptly beforeba court, the rlght to Iegal representatlon and defence, the right to be

19 Communication No. 275/03 (30 May 2007), para. 98
20 Communication No. 266/03 (27 May 2009), para. 126

23“)& ge e 2 vt i i e
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the reasons for her arrest and the charges brought against her. She was held in
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The Second Complainant also allegés that she was not promptly informed of

detention for 76 days (21 June to 5 September 2011) and she learnt about the charges
for the first time on 5% September 2011 at a “charging hearing”. She alleges that the
charge sheet was extremely vague regarding the times and dates and provided little

detail to substantiate the alleged terrorists’| activities that she was accused of. It also

] ' )
has a list of nine anonymous witnesses without the summar “their statements and

a list a journalistic articles that had no bearing w1th the allege‘_, charges of terrorist

act1v1t1es that she was accused of. Therefore her.ri hts 'be 1nforrned of the reasons

‘e were v1olated She stated that she was denied

access to legal /funsel durmg the first three months of her detention before she was

charged w1th ‘en offence and during thls time, she was subjected to many
mterrogatlons over a Iong perlod of time. She also had no legal representation during
the chargmg hearmg because her lawyers 1 {vere not given notice of the hearing date
and she was not allowed to hold private meetmgs with her lawyers or discuss certain

details about her case and also denied the\ right to call two expert witnesses in her

defence. In supportmg her argument the Second Complau%’ﬁf’ﬁgd“ R the

“\a‘\’ ARIAT

21 ACHPR, Liesbeth Zegveld and Mussie Ephrem v. Eritrea, Commumcatlon No. 250/02 (20 Nove

u ;\U'\w‘ f)
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v. Burundi where the Commission underhned the importance of equality of arms in
criminal proceedings??, Media Rights Agendg v. Nigeria where it held that a detainee
held for 49 days without access to a lawyer was a violation of Article 7(1)(c )® and
Egyptian Initiative for Personal Rights and Interights v. Egypt where it held that the
absence of lawyers for the accused persons at the critical early interrogation stage was

a violation of Article /(1)(c )4,

103. The Second Complainant also alleges that th espo dent State violated her

right to be presumed innocent in that the E

Government officials including the Pume 1\

their guilt prior to the end of the trlal and

104.

2 Communication No. 231/99 (6 November 2000), para. 27.
2 Communication No. 224/98 (6 November 2000), para 55
2 Communication No. 334/06 (1 March 2011), para. 133.
25 Communication No. 301/05 (7 November 2011).

26 Communication No. 222/98-229/99 (3 May 2003), para. 54
27 Communication No. 224/98 (6 November 2000), para. 48
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and competent tribunal was also Violatec:i. She also referenced the Commission’s

I
jurisprudence? to support her submissions;
!

105. She also alleges that her right to exarhine a witness was violated because the
trial Court denied her the right to call two expert witnesses who would have provided
expert opinion regarding whether her activities amounted to journalistic work or

otherwise and did not provide any reason for the denial. She also submits that the

Federal Supreme Court failed to recognise

appeal and instead speculated on the abili

106. The Second Compl:

right to freedom of expt

gations of State Parties under Article 9 of

ation of Prii}ciplesj on Freedom of Expression in Africa and

component of democmcy and Article 16 thereof which obligates State Parties to make
every effort] to give practlcal effect to the pr1nc1ples outlined in the Declaration. That
the 1mportance of this right has also been $onf1rmed by the Commission in many of

its decisions such as Constitutional Rights Project, Civil Liberties Organisation and Media

l
|
I
f

06), para. {
ECtHR, Bocos-Cuesta v. The Netherlands, Apphcauon No. 54789/ 00 (10 November 2005), pa '*72 73§and étHR«,_ Wie .-zbick’

v. Poland, Application No. 24541/94 (18 June 2002). i “5 s Qq‘,” &
! v& "/ q\’ ]
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Rights Agenda v. Nigeria, 0 Amnesty Internatzonal v. Zambia3! and Scanlen & Holderness v.

Zimbabwe.3? i

107. The Second Complainant also subm|1ts that freedom of expression constitutes
one of the essential foundations of a democratic society and may only be restricted in
certain circumstances in line with international standards. In support of her

submissions, she cited the case of Konate v Burkina Faso3® where the African Court laid

the three-part test in determining the restrigtions; whichare:( ‘“‘W‘hether the restriction

was provided by law, (ii) whether the restriction serv: 2 Iegitiméite purpose and (iii)

whether the limitation was necessary to achi

also applied by the Commission.> The £

accomplished journalist who is well know.

opzan Revzew, all of which were also shut
fmally arrested, prosecuted and convicted
under he 2009 Terroris roclamation of 2009) and Criminal Code
respectwely

108. The Second Complamant submits that the restriction of her right to freedom of

expressmn d1d not meet the any of the |cond1t10ns provided above because the

restriction was not prov1ded by law, it did r|10t serve a legitimate purpose and was not

I
'
i
b

Communzcutton No. 105/93-128/94-130/94-152/96 (31 October 1998) (31 October 1998), para. 5’ [5)
31 ACHPR, Amnesty International v. Zambia, Communication No. 212/98 (5 May 1999), para5 54 A 2 S
32 ACHPR, Scanlen & Holderness v. Zimbabwe, Communication No. 297/ 05 (3 April 2009), p ra 110 ~ WA Qg j
33 African Court on Human and Peoples’ Rights (“ ACtHPR"), Konaté v. Burkina Faso, Appli \tior? No 004/ 2013.5& @ fF
December 2014), para. 125 b s, o p\r\éﬁv /

3 ACHPR, Monim Elgak, Osman Hummeida and Amir Suliman (represented by FIDH and OMCT) %\.Sudanogoemmumcatmn

No. 379/09 (10 March 2015), para. 114 ’
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Proclamation of 2009 does not meet the standard of being provided for by law because
it contains broad definitions of “terrorist|acts” in Article 3 thereof and “terrorist
organisation” in Article 7 thereof. That to meet this criterion it is not merely the
existence of a rule in a national legislation but the law must be sufficiently precise so

that individuals would be able to regulate their conduct accordingly. The Second

sted in Article 7 thereof

Complainant also submits that the various criminal offénce

read together with the overly broad definiition 0 orist act in Article 3 thereof

results in creating an ambiguity in scope whi
the public to know whether his or her actic

She further submits that the provis' ns fe

/i

“intending to adwznce a polztzcal relzgz deologzcal cause”, " coercing the government,

intimidating the pu_blzc or a section of the pu estabilising or destroying the fundamental

political, constitutibn‘al or economic or social institutions of the country” or “destabilising an

tion” are broad,-' :unspec1f1c and set no borders.

ght of the aforementloned the Second Complainant submits that the

n the basis of the Proclamation was not

oesHot serve a legitimate mter'est She submits that whilst the protection

of national secur1ty constitutes a legltlmate interest, the Respondent State has failed to

demonstrate a direct link between the expressmn and a specific th};a%and;potJust a
ETARY

mere risk. She referenced UNHRC General Comment No. 3435 w};uch's%ates‘qu/\/ﬁ

State party invokes a legitimate ground for restrzctzon of freedo

35 Para 35

|

|
i

| The African Commission ¢ ~‘E’-1uman and. lgef)p ]

g =g £ UL

v e

31 Bijilo Annex Layout, Kombo"T\orth District,

West Coast Region Gambia

Phone: (220) 230 4361 Fax: (220) 441 05 04

Email: au-banjul@africa-union.org

hitps:/achpr.au.int/? € &




= ACHPR

% African Commission on Human Rights our
Human and Peoples' Rights ! Collective Responsibility

demonstrate in specific and individualized fashion the precise nature of the threat, and the

necessity and proportionality of the specific acti(i)n taken, in particular by establishing a direct
and immediate connection between the expressz'lon and the threat.” to support this
submission. She therefore submits that she was only prosecuted and convicted for
doing her job as journalist and this could not serve any legitimate interest under any

circumstances.

111. The Second Complainant submits that the re triction!Was not necessary in a

democratic society. That the Johannesburg

of Expression and Access to Information (Johannesburg:t

ity is notegitimate

restriction sought to be justified on grounds o natlonal S
unless its genuine purpose and demonstrabl‘\ effect i 1s to protect "ountﬁry's existence

or its territorial integrity against ,t_;he.tuse or threatiof force, or its capacity to respond to

the use or threat of force.36 She submits that the natufe and severity of the restriction

or sanctions is also relevant.in z’iSsessinga roportlonahty of the interference and

referenced the Konat e wherexthe Afl'lCdn Court held that harsh criminal penalties

1mposed on K nate on charges of defamatlon represented a disproportionate

presmon

112. She also s rticles have incited violence or can be in any

way. understood a curity. Instead, her work contributes to a
pohtlcal debate that is"vitaliinevs cratic society. Therefore, her prosecution

2
and conv1ct10n unde1 Art1c1es 4,7 and 9 of the Proclamation of 2009 and Article 684(1)

and (2) of the Cr1m1na1 Code cannot be considered necessary to counter the threat of
terrorism and to protect the State’s national security and thus constitute a violation of

her right to fréegom of expression.

|
|
i
Alleged violation of Article 16 !
i
|
|
|

36 Principle 2 (a). See also principle 6.
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113. The Second Complainant submits that her right to health was violated because

she was diagnosed with tumours in bothibreasts but not given adequate care and
treatment whilst in detention which contri:buted toa significant deterioration of her
health. She also submits that her conditions of detention were inappropriate, she
suffered delays in receiving treatment, receijved inappropriate post-operative care and
insufficient medication and was not transferred to an appropriate specialist

establishment for treatment and care, was not given folltéw:“{;gp\appointments as they

and her medical flle‘declared lost upon a

available. She also submits that as a resu

frzcan Assoczatzon and Others v Maurztanza and Monim Elgak, Osman

Hummeida and Amir Suliman (represented b j'FIDH and OMCT) v Sudan in support of her

submissions.

114. The Second Cot olai : submits that she suffered both pecuniary and

non-pecumary damag; ult of the alleged violations resulting in her
1mpr1sonment ba 1d: should be awarded ! damages She alleges that due to her
1mpr1sonment for 49° menths, she was prevented from continuing her professional
wok as a ]ournahst hlgh school teacher and tutor and therefore lost income to the tune
of ETB 327, 369 She was also prevented from continuing her studies in political science

at the Indira Ghandi Open University School of Correspondence which she had paid

for as well as receiving relevant books for tihe course which she had ordered. That she

eventually had to terminate her studies beclause she had no ch

37 Communication No. 241/01 (29 May 2003), para 80
38 Communication No. 105/93-128/94-130/94-152/96 (31 October i1998), paras 89-91
39 Communication No. 137/94-139/94-154/96-161/97 (31 October P998) para. 112
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She further submits that she is also ent1t1ed to non- pecuniary damages because

5\ ACHPR |

it is well established in international law that whele an individual suffers physical and
/or mental harm as a consequence of a breach of their rights, damages should be
available as part of the possible remedies. That she suffered serious and debilitating
physical and mental injuries as a result of the acts and omissions of the Respondent

State, particularly the conditions of her detention, her treatment whilst in detention

including failure to provide appropriate medical assistance: a serious impact on

her life.

116. The Respondent State did not sut 'hln the t1me11ne

stipulated in line with Rule 108(1) of the

,her 14 years imprisonment by the Federal

H1gh Court was reduced to 5 years bv the Federal Supreme Court on appeal and she

118.

dismissed during its 197t Session held in October 2015. It alleges that this is contrary
to Rule 93 (2) (j) of the Commission’s Rules bf Procedure 2010 and should therefore be

dismissed because the matter was determlned by another 1nternat1@na11proceedmg

119. The Respondent State further submits on why the C ommixmcatlb’fﬂsﬁd also

? )), w
Y & '2—’;5} ) g
on I-’dman a d'Peo?
,W £Rights
yout, lKkomba® No\gth Dlstnct
West Q astk egu/p/éambua
\=w~n X (248 441 05 04
| Email: _g-_oan"ﬁ"afnca -union.or
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Respondent inadmissible, it will not be necessary to summarise and analyse the issues

raised therein. !

Second Complainant’s Response to the Respondent State’s Motion

120. The Second Cémplainant submits that the Respondent State only reiterated its

submissions on Admissibility which the Co
its deliberation on the Admissibility of tk
partially Admissible during its 20t Extra-Or
121.

122.

Commission’s jurisprudence in Lei ibeth th'gveld and Mussie Ephrem v Eritrea*0 and

t'without further consideration.

urged the Comm1ss1on

123. As stated earher, the Commission does also not deem it necessary to summarise

oy
PR

and analyse the i 1ssues~:ra Sed in respect of the First Complainant.

|

!

Commission’s"Analysis on the Merits |
. g i

124. Before fdelving into the analysis on t'he merits, the Commission would like to

a finding.

49 Communication No. 250/ 02, para 47
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On the 1 November 2016, tlié Secretariat received a motion for the dismissal of
this Communication dated 6 October 2016. Iill"he motion - was submitted pursuant to
Article 56(7) of the Charter and Rule 93 (2) (j);of the Commission’s Rules of Procedure
2010. The Respondent State’s submits that the Communication should be dismissed
because there was no pending cause of actiorr since the Second Complainant’s 14-year

sentence was reduced on appeal to 5 years and she was already released from prison

~ on 15 July 2015 after serving 3 out of the 5 years. In addltlon, the same complaint was

126. The question is whether this motion'is com

submitted on her behalf before the UNESCO Executlve Board and the latter has

considered and dismissed the Complaint.

t andcanbe entertainéd by the

and peoples' rights referred to in A ‘

shall be considered if they do not deal | wlth cases w

Comrrtdmcahort to- be brought under Artlcle 55 of the Charter to be declared
adm1331b1e or /otherw1se, ‘whilst rule 93 (2) () of the Rules of Procedure 2010 is a
requ1rement for an individual Complaint - to be seized by the Commission. In this
Commumcahorr;— the Commission cons_ldl‘ered and decided to be seized of the
Complaint at its 15th Extraordinary Session held from 7 to 14 March 2014 in Banjul,
The Gambia, having been satisfied that it hlas met all the requirements under Rule 93
of its Rules of Procedure 2010 and same Waé officially communicated to the parties on

/@mm

admissibility of the Communication. The Complamants subrmssﬁorfvas_ Tecelv

18%h March 2014. The Commission also requested the partles/t

May 2014 whllst the Respondent s State 3

—_—
I

%:Fa,; @20 441"05
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written Observations on the Complainants’ sfubmissions were received in September
2014. The Commission had during its 20t Ext?a—Ordinary Session held from 9-18 June
2016 considered the submissions of both pa_lrties on all the legs of Article 56 of the
Charter and decided to declare the Comrr:mnication admissible in respect of the
Second Respondent having been satisfied thal'lt all the requirements under Article 56 of

the Charter including Article 56 (7) thereof were met. The Commission also noted that

and held that there is no prov1s1on in:

declared adrmss1b1' 4_1 . |

Alleged violation of Article 7

|
|
#1 Communication 275/03, paras 83-85 |
[
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130. Article 7 (1) of the Charter provides that “Every individual shall have the right to

have his cause heard. This comprises: (a) the right to an appeal to competent national organs
against acts of violating his fundamental rights as recognized and guaranteed by conventions,
laws, regulations and customs in force;

(b) the right to be presumed innocent until proved guilty by a competent court or tribunal; (c)
the right to defense, including the right to be defen‘;ded by counsel of his choice; (d) the right to
be tried within a reasonable time by an zmpartzal court or: trzbumzl 7 It is clear from the
provision that the rlght to be heard requires that the complamant or victim must have

unfettered access to appropriate justice whlch ITes ects and protects ‘her falr tr1a1  rights

as prescribed by law.

131.

132.
effee‘ti\re '21 ]une 2011, ﬁ_v,i;thout«be"i g informed of the reasons for her arrest and the

charges Ievelled agamst her. She was only informed for the first time at a “charging
hearmg held on 5th, September 2011. She also alleges that the charge sheet was
extremely vague 1egard1ng the times and dates and provided little detail to
substantiate the alleged terrorists activities that she was accused of. The charge sheet
also has a list of nine anonymous witnesses without the summary of their statements
and a list a journalistic articles that had no bearing with the alleged charges of terrorist

activities that she was accused of.

133. The Commission however notes that the Respondent Staterdrﬁ;mo Fl
P&g‘\'ARIAr e,

written observations to the Second Complalnant s allegatlen #to_either re(’b% or
2 = ¢
/5 P
confirm them desplte bemg glven the i3 ? fg-
a ~ e zi
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opportunity to do so. In such a situation, the Commission has always been guided by

international best practice. This was reiterated in Alhassan Abubakar v Ghana where
it held “like other international monitoring organs, where the respondent Government does
not provide any substantive information in reply to the petitioners’ allegations, the African
Commission will decide the facts as alleged by the complainant.”#> In light of this
observation, the Comm1551on will determine the merits of thlS Communication based

on the facts alleged by the Second Complamant and supportmg evidence provided.

134. The Commission notes that there waé a delay of 76 days on the part of the

I
.

N

agents of the Respondent State before disclosing the reas,:orte.;fo_r« the arrest and the

charges brought against the Second Complainant. The,questiorr is whethier tiis delay

was unreasonable to warrant a V1olat1on ofl A ticle 7 of" he Charter

135. = Inits Principles and Guldehneson theR

\

in Africa, the Commission prov1des that ‘anyone who arrested shall be informed, at the

time of arrest, of the reasons. for hzs or her arrest‘and shall be pro'ﬁiﬁtly informed, in a language

¢ R

he or she understands r_o any charges agalnst hzm -OF, her a3 The right to be promptly

informed of the 1 easons for arrest and he charges levelled against an arrested person

is also relterated?\.by the Commission t‘1ts§ Gu1de11nes on the Conditions of Arrest,

Police Custody and‘ Pre-Trial Detenhon in Afr1ca 4 This requirement is fundamental

to the fair trial rlg us-of a person | b‘ cause every person has a right to liberty and

securlty of the person and.n ) v‘be subjected to arbitrary or unlawful arrest and/or
detent10n Therefore, where a person’s right to liberty is curtailed as a result of being
arrested and/ or detamed he or she must be promptly informed about it so as to
provide the' opportunity for the lawfulness of the arrest/detention be challenged

promptly in a court of law by the arrested/detained person, if necessary.® In Media

42 ACHPR, Communication 103/93 Alhassan Abubakar v Ghana, para 10
43 ACHPR, Principles and Guidelines on The Right to a Fair Trial and Legal Assistance in Africa ~ pro smng&ggiible to

Arrest and Detention 2003, para 2(a). AULIAN 4 N
44 ACHPR, Guidelines on the Conditions of Arrest Police Custody and Pre-Trial Detention in Afmcao(lﬂfahdalGul es)
2015, para 4(b) and para 5. 7P & &
45 A similar requirement is provided in Article 9(2) of the ICCPR: The Constitution of the Federal Demo /atm Rep bhc o8
Ethiopia also provides that “persons arrested have the right to be informed promptly, in a fanguage thi rstand! g ‘
the reasons for their arrest and of any charge against them”. Nz ,«-” y‘ &
U 5. B s\ R '5
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Rights Agenda v Nigeria, the Commission had, in expounding on the guarantees of

the right to fair trial under Article 7 of the Charter observed that the right to fair trial
includes, among other things, the requirement that persons who are arrested “shall be
informed at the time of arrest, in a language wh.ich they understand of the reason for their
arrest and shall be informed promptly of any l) charges against them. The failure and/or

negligence of the security agents who arrested ;the convicted person to comply with these
teed under Article 7 of

requirements is therefore a violation of the right ||t0 fair trial

136.

m_fpromptly informed of the reasons of her arrest and the

charges:levelled against her has been violated.

Undue delay in the trfgl

137. The Second Complainant alleges th;;lt she was arrested on 21 June 2011 but her

first appearance in court was in September 2011 and the whole trial including the

46 ACHPR, Communication 224/98 Media Rights Agenda v Nigeria, para 43 ,
47 Communication No. 597/1994, P. Grant v. Jamaica (Views adopted on 22 March 1996), in JUKI dog. G. OR 'A/ 51 /* @é(vo )
&
7

II), p. 212, para. 8.1. S

A Qmeastis
African &
Unions:23

48 Communication No. 248/ 1987 G. Campbeli v. Jamaica (Views adopted on 30 March 1992),‘ . Q,Q
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138.

139.

appeal ended in January 2013; lasting approximately 17 months. Therefore, her right
to be promptly brought before a court of law and be tried without undue delay were
violated

The Commission notes that the right to be tried within a reasonable time is
fundamental because the right to liberty of a person has been curtailed and any such
curtailment must not continue for an unreasonable period of time. Thus, such a person
shall within the shortest possible time be able to know his fate in accordance with law
and due process and be given the opportumty to challenge it as: guaranteed in Article

7 (1) (d) of the Charter. In this regard, the..C mrmssmn stated in_the ‘Luanda

Guidelines that” All persons shall have the 11 ght to a'fair truzl wzthm a reasoiablé time, in

accordance with international law and. standaf s zncludzng the prznczples set out in the

African Commission on Human and; Peoples Rzgl Guzdelznes on the Rzght to a Fair Trial

and Legal Assistance in Aﬁzca relteratlng thle rlght ,.t@,‘* | fair trial within a reasonable

time. In the Principles and Gu1de11nes orL. the*nght to a Fai¥ Trial and Legal Assistance

in Africa, the Comnusswn has ‘a”_‘o_‘ expounded on thls rlght which must be accorded

to the person arrested and detamed 50 aS'tO inter alza prevent the violation of the

detainee’s fundamental rlghts 49 This fundamental right is equally guaranteed under

However the Comrnlssmn has not only relied on that but also perused the records
and ev1dence prov1ded In her signed statement, the Second Complainant stated that
upon her arrest on 21 June 2011, she was kept in solitary confinement in Maekelawi
Detention Centr,e"for 13 days and was interrogated for very long hours. Thereafter,
she was moved to a cell with female 30 prisoners within the Maekelawi Detention
Centre. She also submitted that on 11 July 2011, her detention wagzpralamped, for

s N

another 28 days by the Ethiopian Federal First Instant Court whll totlfénamthor
fo

1 ',;’4

and Detention, para 3 (a) and (b)

50 Article:

38|Pa
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contlnued their investigations against her. That she was only brought before a court
of law on 5 September 2011 for a “charging hearing” and was ordered to remain in
custody; and on 8 September 2011, she was transferred to Kality Prison. She also
submitted that the trial proper lasted 4 months because it commenced in September

2011 and she was convicted on 19 January 2012.

140. From the facts above, it is clear that the Second Respondent was not promptly

s

brought before a judicial officer/court of law after her arrest and detent1on on 21 June

A

2011. It is also clear from the facts that the delay Was\ not as a result of the actions of

| inf

the Second Complamant and there is no counter ev1dence on; ecord demonstratlng

"before a ]ud1c1a1 off1cer/ court

of law contrary to Article 19(4) of the Const th10p1a. In: the absence of any

]ustlflcatwn for the delay in commencmg| by the Statel—"Respondent, the

onable tlme as prov1ded in

l

occurred from the time she was arree%" d and kept in detentlon till September 5 when

141.

afford a lawyer, to a lawyer or other legal service provider, provided by state or non-
state institutions. The access to a lawyer and other legal service providers, should be

without delay; at the latest prior to and durmg any questioning by an authont%‘a v

The African Commission on Humca)'n,,}ndﬁgggple .,£a
.*‘,} gy Rggms
31 Bijilo Annex Layout, Kombo Nort Dlst |§:t &
West CoasFRnggnCGamb|a g
Phone (220) 230 4361 Fax: (220)“441'05' 04
Email: au-banjul@africa-union.org

https:/achpr.au.int/Q © &

Wipage

angrpaatny

)




£, 1%
/,i’ African Commission on Human Rights our

of ’; Human and Peoples' Rights Collective Responsibility

thereafter throughout the criminal justice process.5! A similar protection is also

provided under Article 20 (5) of the Ethiopian Constitution.

142. The Second Complainant alleges that she was denied access to legal counsel

143.

during the first three months of her detention before she was charged with an offence,
and during this time, she was subjected to many interrogations over a long period of
time. She also had no legal representation during the “charging hearing” because her

lawyers were not given notice of the hearing; date ancl s.not allowed to hold
| o 3

lawyer and legal services Wlthoutéde is dne of;h*e"'lnndamental guarantees applied
in procedural law especially in matters ing to deprivation of liberty. This is to
ensure that there is equallty of arms and the arrested person also has the opportunity
to be defended approprlately and adequately In this Communication, the Respondent
State has not challenged the’ verac1ty of the allegations made by the Second
. j"tl e absence of any counter evidence, the Commission would

therefore re1 Srate 1ts dec1s1on in Avocats Sans Frontieres (on behalf of Gaétan Bwampamye)

v. Burundi, ,_where it underllned the importance of equality of arms in criminal
proceedlngsS2 and holds that the Second Complainant should have been allowed
access to a lawyer without delay 1nclud1ng during the initial and various

interrogations held by the State agents whilst in detention and the “charging hearing”.

| BT -
51 Luanda Guidelines - Rights of an arrested person, para 4(d) and Access to legal services, par/ a/7{d) (1) ,paﬂ}(\z @ (11):5

See also Principles and Guidelines to a Fair Trial and Legal Assistance, G- Access to lawyers andIegal Services and HY,
Legal aid and legal assistance. 2 &(w F
52 Communication No. 231/99 (6 November 2000), para. 27 9“”1\ /x‘ &
e e i .
i tUmarnrand-Pégples’s
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Fa1l1ng to do so, the Respondent State had deprived the Second Complainant of the
opportunity to challenge the legality of her long detention and also to respond
effectively to questions posed by investigators during the investigation and the
prosecutor during the “charging hearing”. The Commission also agrees with the
Second Complainant’s articulation of its jurisprudence in Media Rights Agenda v,
Nigeria where it held that a detainee held for[49 days W1thout access to a lawyer was
a violation of Article 7(1) (c)® and Egyptian Imtzatwe for Personal Rights and Interights v.
Egypt where it held that the absence of lawyers for the accused persons at the critical

early 1nterrogat10n stage was a violation of Ar 1cle 7(1) (c)54 of the Charter

145.

Right to presumption of innocence violated
£ Y,

The Secon d*Complainant also alleges that the Respondent State violated her
r1ght to be presumed- nnocent, in that the Ethiopian authorities conducted a negative

pub11c1ty campa1gn againsty er;,almed at prejudicing the outcome of her ftrial.

Government off1c1als 1ncludmg the Prime Minister made public statements to the
Parhame\ntanans declarmg her and others guilt prior to the end of the trial and a
documentary called * Akeldama’ was shown on national television accusing the Second
Compla1nant‘-a§-terrorlst. It is also alleged that during the trial the prosecution failed
entirely in di§Ehar~ging the burden of proving her guilt, instead, she was expected to

refute the baseless allegations made against her. She cited the Commission’s

53 Comm
54 Comm

unication No. 224/98 (6 November 2000), para 55
unication No. 334/06 (1 March 2011), para. 133.

UVA.-RmA\\* Ri g\ _,S,/
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146.

v Ethiopia,5® Law Office of Ghazi Suleiman v. Sudan56 and Media Rights Agenda v. Nigeria>’
to support her arguments.

Article 7(1) (b) of the Charter provides that “every individual shall have the right
to be presumed innocent until proved guilty by a competent court or tribunal”. The
presumption of innocence until proven guilty by a competent court of law is a basic
principle undei' criminal law and international human rights law which requires that
the accused person/ defendant is given the beneftt of the, doubt both before and
during the trial as well as outside and within- the tr1al untll guilt or criminal

responsibility is fully established by the coutt. In the Pr1nc1ples and Gu1dellnes to a
ion expounded ofi the rlght of

Fair Trial and Legal Assistance in Africa,,

an accused person to be presumed inn%cen until pro én guilty by a competent court

of law and stated that public officials“ shall maintain the presumption of innocence of

the accused person. They are allowed to 1nforv the public about criminal

N

investigations or charges; but shall not exp _\ss\a v1ewnastowthe guilt of any suspect.58

The UN Human nghts Comrmttee also explessed a. s1m11ar position by stating that

this obligation ljequtres all pubhc author1t1es to refraln from prejudging the outcome

of the trial 5 . ; \\

147. The Commlss1on notes that the Respondent State had not responded to these

allegat1ons by challenglng or otherw1se its veracity. In the absence of such counter

ev1dence,u -will make a f1nd1ng based on the facts before it. The Commission agrees

with the, Comp nant that the presumption of innocence requires the state not to

engage iri any negatl e publ1c1ty or statement or documentary against her with the
objective of: pre]udgmg the trial and determining her guilt before it ended. This has
been clearly enunc1ated by the Commission in Haregewoin Gebre-Sellaise & IHRDA (on

behalf of former Dergue officials) v Ethiopia, and Law Office of Ghazi Sulezman v. Sudan and

55 Communication No. 301/05 (7 November 2011). ' / S

5 Communication No. 222/98-229/99 (3 May 2003), para.:54 é‘ )
57 Communication No. 224/98 (6 November 2000), para. 48 3

58 Paragraph N (e). G

&
% Human Rights Committee, General Comment 13, A1t1cle 14 (Twenty-first session, 1984),,Com'pllatlon}of\General

Comments and General Recommendations Adopted by Human Rights Treaty Bodies, U.N. Doc. HRI/ GEN/ 1/Revd ab14,~ 74
(1994), para 7. . .'ax S’ON ' ‘U*‘ @/ Vi
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cited by the Second Complamant Therefore, the negative publicity campaign

conducted against her by the Government officials including the Prime Minister’s
public statements declaring her and others guilty prior to the end of the trial and the
‘Akeldama’ documentary shown on national television accusing the Second
Complainant as terrorist aimed at prejudicing the outcome of her trial offends the

principle of presumption of innocence and is a violation of Article 7(1) (b).

years imprisonrherit The Commissibn alsé'notes that the basis of the conviction and

sentence was not adequately substantlated in the reasoning of the Court. The evidence

being observerh hen flles in the email account of the Second Complainant were
opened and prmted ‘by tlie investigator, and the Second Complainant borrowing a
digital camera from her at different times respectively. It made a finding that the
Second Complamant had established a working relationship with the 1st defendant

and was forwardmg inciting and instigative information and reports that the latter

&

60 “ Any person shall be regarded as having committed a crime as a principal criminal and }1 1
actually commits the crime either directly or indirectly, in particular by means of an animal &oua natural fore ce,J;\
" ")

61 “Where two or more persons enter into an agreement to commit a crime the provisions re tdmg partxcxpatlon«a nd &
aggravation of punishment due to the above-mentioned circumstances are applicable (Art. 84( 1)(d))'{’33 Wa/‘; e."@ q“j;

62 money laundering and aiding under the provision of Article 684 of the Criminal Code o 0N &R /
. Q"H(m»wtc\ /
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posted on his website despite evidence confirming that the Second Complainant was

working within the context of her profession as a journalist.63

149. The Commission therefore agrees with the facts as stated by the Second
Complainant, having regard to the circumstances of the case including the wide
negative publicity regarding her guilt prior to the end of the trial, and the fact that
upon appeal, she was acqu1tted of two (2) out of the three (3) counts brought against
her and received a reduction of sentence from 14 to, 5 years\and thereby finds a

!

violation of Article 7(1) (b) of the Charter. ,

Not tried by a competent and independer ‘
150. The Second Complainant, alieges that her: iight to be tried by an 1ndependent
and competent tribunal was® also v101ated She also“z«referenced the Commission’s
]ur1sprudence64 to support«he |

151.

decided or resol L.ed by a neutral body or authority Secondly, it also guarantees the
rule of law and s aration of powers Artlcle 7 (1) (d) of the Charter provides for the

trial by an 1mpart1al ourt or tr1buna1 It did not specifically state that that the trial

should be by a competen dependent and impartial court as provided in Article
14(1) of the ICCPR However; the Commission in providing interpretative guidance
on Article 7 read With Article 26 has through its Principles and Guidelines on the
Right to a Fair Trial and Legal Assistance in Africa obligated States to ensure that
judicial bodies shall be established by law to have adjudicative functions to determine
matters within their competence on the basis of the rule of law and in accordance with

proceedings conducted in the prescribed manner and all judicial bodies shall be

63 See Annex 14B of the Complaint, page 11
64 Comrunication No. 281/03 -Wetsh'okonda Koso and others v. Democratic Republic of Congo, par Z9.
A

&
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evidence, arguments and facts presented before it. It also provides that judicial officers

¢ N

shall decide matters before them without any restrictions, improper influence,
inducements, pressure, threats or interference, direct or indirect, from any quarter or
for any reason and the process for appointments to judicial bodies shall be transparent
and accountable and the establishment of an independent body for this purpose is
encouraged. Any method of judicial selecti{on shall safeguard the independence and
impartiality of the judiciary.é5 Similarly, the ]urlsprudence of. the Commission and the
Human Rights Committee have also recognlzed that the r1ght to have once cause
heard by an independent an impartial cou/rt is absolute and\w1thout except1on 66

152. The Second Complainant argued that the tr1a~ was not done by a competent

thereby eXposes: the 1ncompetence “the court in-addition to other fair trial rights

violations. Th1rdly, that the fair trial isste; ‘e not addressed by the appellate court.

153. In the absence of any counter;-; vidence and/or submissions from the

Respondent State, the Commission would like to examine whether the trial court was
competent and 1ndependent The competence of a court or tribunal is the authority or

power of the tr1buna1 to exert jurisdiction over a person or thing or to

1) g

determine dses or suit;

S : ;/

the Federal' H1gh Court of Ethiopia which has jurisdiction over such matters.” The

The Commission notes that this matter was brought before

Second Complalnant did not also raise any objection to the Court’s jurisdiction. In the

absence of such objection, the Commission shall take notice of the fact that the court

is competent to adjudicate such matters as provided in thegHec &e*:mal“pCourts
AP (ARIAT
7,05 €

O
é’r

Proclamation.

65 Para A- General principles applicable to all proceeding, 4(g)(h) and 5. °
66 See UN HRC General Comment No. 32, para 19, ACHPR Communication 322/06 , Tsatsu Ts{k at
67 See Article 12 of the Federal Courts Proclamation No. 25/1996 N& ",
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The next question is whether the Federal High Court was independent and

gy

impartial in adjudicating the case brought against the Second Respondent. For a court
to be considered independent, the adjudicators must ensure that judicial proceedings
are conducted fairly and that the rights of t!he parties are respected, and it shall be
impartial if it determines cases on the basis /of facts and in accordance with the law,

without any restrictions, improper influences, inducements, pressures, threats or

interferences, direct or indirect, from any 'quarter or:f 1y: reason.%® The Second

particularly the( statement of the P “me‘l Minister”to Parhament and the Akeldama
documentary a;re__d on television had or:could’have influenced the proceedings and
its outcome to 't,_he‘ (detriment of the Second Complainant. For these reasons, the
Commission finds:':th:at‘- the Second (’ferr{plainant though tried by a competent Court

the la _iter Was not 1ndependent and 1mpart1a1 in the conduct of its proceedings thereby

d) of the Charter.

v1olat1ng Art1c

Right to exaigine a witness violated

155. The Se¢ond Complainant also alleges that her right to examine a witness was

violated because the trial Court denied her the right to call two expert wi
p AND o

would have provided expert opinion regarding whether her act1V1t1esgamouﬁ 3
S &

esses who

¢ UN Basic Principles on the Independence of the Judiciary (1985), principles 2 and 6. See also 0L C eneral
Guidelines on the Rights to a Fair Trial and Legal Assxstance in Africa- (A) General Pr mcxpleskApphcable to a]l\,ﬁega
P

Proceedings, paras 4 and 5 W%
, ‘\ 2, (bl« e \\}‘Q' £
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journalistic work or otherwise and did not prbxfide any reason for the denial. She also

submits that the Federal Supreme Court faileti to recognise the relevance of the expert
evidence on appeal and instead speculated on the ability of the said witnesses to refute
prosecution evidence and concluded that the! Second Complainant’s activities did not
amount to journalistic work. In support of hler submissions, she cited the decisions of
the European Court of Human Rights%® in thlls regard.

156. The right to examine a witness is prov1ded for in- Art1 I 7(1) (c) of the Charter

which guarantees the right to a defence. ThlS prov151on is de51gned to guarantee to the

right to an effective defence, as well as prco iding the ‘accused w1th the same legal

157.

sI rlght in line with its national legislation.

eny 'the right of the accused person to examine

a relevant witness whose is likely to assist the court in ascertaining the truth

or has probatlve value In the present ¢communication, the Second Complainant
alleges that. _she Ca_lled}:jtour witnesses at the trial to testify regarding her being a
journalist but she was denied the right to'call two other expert witnesses to provide
expert oplmon asto whether her activities amounted to journalistic work without any

reasons and that on appeal the decision of the lower court was upheld.

| . o) o
62 European Court of Human Rights (“ECtHR"), Popov v. Russia, IApplication No. 26853/04 (1_3 July; 2006) para 188, s o
ECtHR, Bocos-Cuesta v. The Netherlands, Application No. 54789/ 00 (10 November 2005), pa ’, 72’73‘5and EGIHR, I/qu;zblc q
v. Poland, Application No. 24541/94 (18 June 2002). ’;,. é” <
70 Para N - Provisions applicable to proceedings relating to crlmmal charges, 6 (f). See also UN HRC\‘"GC No ‘513*?pa11a )

. ‘ﬁ
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The issue is whether the denial amounts to a violation of her right to examine
a witness. In Bulut v Austria, the European I,ICou,‘rt on Human Rights reiterated that
the principle of equality of arms implies that; the applicant must be “afforded a
reasonable opportunity to present his case under conditions that do not place him at a
disadvantage vis-d-vis his opponent.”’'The Seco"nd Complainant has confirmed that she
was allowed to lead evidence on four witnesses to show that she was a journalist but

[
not on two others who would have prov1ded expert opmlon on her journalistic work

without any reasons. There is also evidenceon record that on appeal to the Federal

Supreme Court, the latter confirmed the dec1Js1

basis that the evidence was not relevant as’ 1t woul‘ t. have'refuted the prosecut1on s

evidence that the Second Complamant Was engagmg in" the collection and

refused the test1mony of the two expert% tnesses. However, the Federal Supreme

Court has made its. own Aassessment. of the) facts before upholding the correctness of

ruhng on thls 1ssue The Commlsslon further notes that it is not within

159. In hght of the above, the Commlssmn is of the view that the denial to examine
the two expert witnesses is not a denial of justice and the right to a defence within the

meaning of Article 7(1) (c) of the Charter because four witnesses Wereshe- B3
B} HUMAN 44/

court.

|

71 Judgment of 22 February 1996, Reports of Judgments and Dec151ons 1996-11, § 47
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Alleged violation of Article 9

160. Article 9 of the Charter states (1) “Every individual shall have the right to receive

information. S |
is opinions within the

(2) Every individual shall have the right to expr;ess and dissétning
law”.
161. :
e?r...p’rfovides

y-seek, receive and

limitations on the r1ght However, a

access to 1nformaflon must be provldem y law, serve a legitimate aim and is a

necessary and proportlonate means to achieve the stated aim in a democratic soc1e’fy73

its limitationé"frmust be strictly proportioﬁate with and absolutely necessary for the

advantages, which follow and not to erode the right itself such thatsitabecomes
. WEAN ANO

\%
g’\' ARIAT

illusory.74

72 Principle 10

73 Principle 9(1) : ’
74 Constitutional Rights Project, Civil Liberties Organisation 'md Media Rights Agenda v nger' 8

o
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The Commission takes note of Artlcle 27 (2) of the Charter which establishes
certain restrictions in the exercise of the rightjs and freedoms enshrined in the Charter.
However, the Commission also recognises that the right to express oneself through the
media by practicing journalism shall not be s‘ubject to undue legal restrictions.”

163. The Second Complainant submits th:T'\t the Respondent State has violated her

right to freedom of expressmn as enshrined i 1|n Art1c1e 9 of the Charter because she was

it were solely aimed at

prosecuted, detained and convicted on baseless charges K

punishing her for her legitimate ]ournallstlc work: Thls was a restr1ct10n of her right

to freedom of expression which did not meet the any of the cond1t1ons prov1ded in

165. The Second Complamant submits that she is an accomplished journalist who is
well known for her cr1t1ca1 stance on the policies of the Ethiopian Government and as
a result, was sgh]ected to threats and attempted intimidation to make her abandoned
her journalistif: work but she was undeterred. She subits that she continued her work
and publications and founded her own m'onthly magazine called Change; established

her own publishing house but it was shut down in November 2010 because her

S Q,
% qﬁﬁ.ﬂlt\'ﬂ' “

advertising clientele were warned by some members of the/yv‘e’rnmen?\*n
&
) X

<&

. WS & )
% Principle 19(1) | 5 72\ \% g
' {3 AR
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advertise with her magazine as it was critical of government and this made it difficult
to continue with the publication of the magalzme. That she then worked as editor of
Addis Press, columnist for Feteh Newspape}i‘, régular contributor to the Ethiopian
Review. Addis Press and Feteh were also shui! down due to numerous death threats
received by its journalists as well restricting their revenue base through warnings

I
given to their advertising clientele not to advertise with these papers. She submits that

as aresult of her work, she continued to receive death thr intimidation directly

and indirectly from the government officials; [Ethiopian People’s Revolutionary
| ) 5

express and disseminate his or her 6’pinio 'orally, in writing, in print or in any other
form of Commumcat1on W1th1n the law The Commission also notes that Article 29 (1)

and Ethloplan Copstltutlon prov1des that “Everyone has the right to hold

opinions, zuztho” ite erence " and “Everyone has the right to freedom of expression without

any mterjérenc‘ . This hall include freedom to seek, receive and impart information and
ideas of all kznds regardless of frontiers, either orally, in writing or in print, in the form of art,

» edia of his choice.” In this case, the Second Complainant as a citizen of
! ; -

Ethiopia was exercising her right to express her opinion on particular issues of concern
to her in writing and print and disseminating same through a media of her choice as

protected by the Constitution. It is therefore the obligation of the Respondent State
P e

and/ or its officials or agents to ensure that this right is respected diichprotectechby the
P @ﬂﬁ TARIq, O )

Respondent State. Therefore, by sendmg the Second CompLamants"’death th‘f
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magazine as well as other newspapers that she was working with, intimidating her

and her parents to make her stop writing her articles would amount to a restriction of
: ,
/interference with her right to freedom of expression unless same is provided by law,
serves a legitimate aim and is a necessary in a democratic society.
|
Is the restriction/interference provided by llaw

|

, |
167. In determining whether the restrictior’1 ofap

access to information is provided by law lj the Commissio

Cameroon as follows; “in order to determme whethe7 av.denzal 0

That is, the domest1c law must be clea 7 precise access1b1e and foreseeable as well as

provide effectlve safeguards from arbltraf

ry interference and abuse.
, ’ .
|

168. e Second Complamant ;-submlts r’chal she was arrested and charged with

Article 7 thereof. That to meet this criterion it is not merely the existence of a rule in a

national legislation but the law must be srifficiently precise so that individuals would

76 Communication 280/04 - OSJI v Cameroon, para 140
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overly broad definition of terrorist acts in Article 3 thereof results in creating an

ambiguity in scope which makes it impossible for a member of the po'blic to know
whether his or her actions fall within the scolloe of the law or not. She further submits
that the provisions refer to a wide variety oﬁ! legitimate conduct as many activities of
everyday life are enumerated therein. That the proclamation also fails to define

specific terms used which leaves its apphcau!on being opened to abuse such as against

members of the media. The Complainant | also sub1mts that‘;*'the wording used to

describe the intent in Article 3 thereof is |broad anT\ nspec1f1c: That the phrases

Il “"

coerczng the government

ng or destroym g the ﬁmdumental

169.

(((((

Serious damage to property, (5) causes damage to natural resource, environment, historical or
cultural herztages, (6) erldangers, seizes or puts under control, causes serious interference or
disruption ofany public service; or (7) threatens to commit any of the acts stipulated under
sub-articles (1 ) to (6) of this Article; is punishfuble with rigorous imprisonment from 15 years
to life or with death.” ' _
170. Article 4 of the 2009 Proclamatioﬂ states “Whosoever plans, prepares, conspires,
/gz’g@\

Oar \gjmn

incites or attempts to commit any of the terrorlst acts stzpulated under syl

under the same Article.” ] y
) 5 e S

' Lo e e e e The African CommissYynioft: Human and” People?,
53|Page ; < nghtS.,
A??I::én{a“%"\ 31 Bijilo Annex Layout K&ano r\orth Dlstgst
Unlon&.4 ' West CoagLBegmn Gambj
: Phone: (220) 230 4361 Fax..(22 220)%443-0504

Email: au-banjul@africa<tnion.org
hitps:/achpr.au.int/i) € ©




xxc"?n

)

171.

54|Pag0‘ l' ﬁt yiv. Rights -
/:mé;n | 31 Bijilo Anne¥; layout Iggmbo‘ orth,Districte
Uﬂion{i} : | Wesf Goast Region ¢ Gambxa /4

l

ACHPR

W_,f African Commission on Human Rights our
s Human and Peoples’ Rights Collective Responsibility

Article 7 (1) of the 2009 Proclamation states ! Whosever recruits another person or takes
training or becomes a member or participates in' any capacity for the purpose of a terrorist
organization or committing a terrorist act, onll the basis of his level of participation, is
punishable with rigorous imprisonment from 5 to 10 years.”

Article 7(2) of the 2009 Proclamation states “VVhosever serves as a leader or decision maker
ina terrorist‘orgtmizat.ion is punishable with rigorous imprisonment from 20 years to life.”

Article 9 of the 2009 Proclamation states “Whosoever kn Ly or. having reason to know

or deals or converts

yebeing forfeited, with

osed OJJ( 1o

ares, executqg or cause the execution of acts of

enough to ifclude legitimate/lawful acts which would otherwise be protected under

national and’international law. Also, the definition of ‘terrorism organization’ in

Article 2 theréof and the “terrorist acts” in Articles 4_ and 7 thereof are all linked to the

broad definition of Article 3 thereof and' the_ offences_ listed therein. Therefore, the

application of these provisions is susceptible to being used arbitrarily or in an abusive
|

manner against certain category of persons or groups or organisations. The

| SUHAN A R
Commission also notes that the Second Complainant is a ]oum/gms

tw"a ex’?iden@e
o <9
7y S )
the various media houses she worked fo1, the establishment of her own-- tf1 w\lmu
x
-s:on oft Hum;m and PeopLs ®
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was later forced to close and the international awards received for the work she was

doing as a journalist and disseminating info;rmation to the general public””. Further,
that the publication of articles in the media on issues of interest to the general public
as a journalist are activities which are ~"Iprotected under the Charter and the
Constitution of the Respondent State. Therefore there is no basis for its restriction

under the 2009 Proclamation as a terrorist act and doing so is a Vlolatlon of Article 9

of the Charter.

In 11ght of the above the Comm1ssm also notes that it has made a finding that

the restr1ct1on has- no bas1s in domestlc la}/v as it does not meet the requirements of

lawfulness because it ist formulated with sufficient prec151on to foresee the

consequences Whlch a glven action may en’raﬂ and thus violates Article 9 of the
Charter. Therefore, it w111 not examine whether the restriction serves a legitimate aim

and is neceSsary in a démocratic Society.

G

Alleged violatiﬁon of Article 16

77 See para 11 of Witness Statement of Second Complainant dated 14 January 2017; Seu o%rmexes‘:ll anch and
\ % N, ,
XVII Aand B d\; A K \\t} i
! b S0y R\C‘*\ S
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Article 16 (1) of the Charter provides that * ‘Every individual shall have the right to

@

enjoy the best attainable state of health.” Article;16 (2) provides that “State Parties to the
present shall take the necessary measures to protect the health of their people and to ensure that
they receive medical attention when they are sick.(’

The scope and application of the Article 16 of the Charter has been clearly
espoused by the Commission in its |Pr1nc1ples and Guidelines on the
Implementation of ECOSOC Rights in the Afrlcan Charter on Human and Peoples’
Rights (the Guidelines) of 2011 wherein 1t[ inter, alza states ”the rzght to health is an

inclusive right that encompasses both health care h underly' 8.4 determzmmts of health.

It also sets out the minimum core oblig to "enl ure the best attalnable

state of physical and mental health whi g others}" \nsurmg the right of

10n-discriminatory basis, especially

and. Moore v The Gambia, the

access to health facilities, goods and _“‘ervices'

for vulnerable or marglnahsed groups In} Purohi:

treatment whilst in de
health \Slle also submits that her conditions of detention were inappropriate and she
suffered delays in rece1v1ng treatment. She received inappropriate post-operative care
and 1nsuff1c1ent medication and was not transferred to an appropriate specialist
establlshment for*treatment and care, was not given follow ~up appointments as they
were cancelled was not seen by any medlcally trained personnel post the operation

and her medical file declared lost upon a request from the Commission to make it

available. She further submits that as a result of the poor treatment and care and the

horrendous living conditions in the pr1son, she was suffering £ /r,@m, w1l%i;ga "gra,
0 Al “OsN )

typhoid, chronic gastritis and sinusitis at the time she was released TOTIT

“4S¢

2015. She relied amongst others on the
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Comm1ssmn s Principles and Guidelines on the Implementutzon of ECOSOC Rights in the
Charter of 2011 and jurisprudence”® in support of her submissions.

177. To determine whether the Second Complamant s right to health was violated
by the Respondent State, the Comm1ssmn, notes that at the initial stage of the
prosecution of this Communication, the SeC(I)nd Complainant had raised the issue of

' |
her health status and therefore requested’l the Commission to issue Provisional

178.

Unlver51ty, Faculty of Medicine (Seet Annex 1) Annex 2 is a Fine Needle Aspiration

Cytology Report (FNAC Rep01t on, the tvx’ro breasts and Annex 3 shows the breast
|

ndrand surgery that Were car11ed,

out on the breasts in the United States of

rrently resides, after her release from prison in 2015.

179.

to conditions of detentlon consistent with humun dignity and the highest attainable standard

of health. Measures taken must ensure adequafe Jood, clothing, exercise, physieal.gecurity,

uz'\AN AN S
750 @em'aro >
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78 Communication 241/01Purohit and Moore v The Gambia , para 80 - Communication 105/93

International Pen and Others (On behaif of Saro-Wiwa v Nigeria, para 112, Communication 54/ 161/ 91-98
196/97-210/98 Malawi African Association and Others v Mauritania and Communication 378/ 0 ﬁ- Momm Elg \@smang

DAY

"-128/94 43090y 1527'9

- Media Rights Agenda & Constitutional Rights Project v Nigeria , paras 89, Communication ’13’( 794- 139/ ? ”154]}96 191 972
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reading material, rehabilitation programmes and medical treatment. This should include access
to trained medical personnel, essential drugs, and access to preventives measures against

diseases. Special emphasis should be given to the health needs of women in prisons and other

places of detention. |

From the medical evidence and the provisional measures issued by the

Commission, the second Complainant neelded medical care. Therefore, it was the

responsibility of the Respondent State to pro'{fide ittohe ut any distinction. This

responsibility was heightened because she| was di liberty and in the

esponsibility of the

after the sugery She was taken back to prison

leaving her in extreme pain during

immediately after the operation and dic ‘have any post operation treatment or

observation at th hosp1ta1 The st1tches ere to be removed by the treatment doctor

g

after one week 1e prison author1t1e9 failed to take her back to the hospital

clalmmg that she had no intment and the nurse at the prison health facility also

failed to nurse ci"e Wound thereby leaving the stiches unattended for the duration of

her detentlon She alse submlts that the she used her clothes and some cotton given
by the nurse to removeé the bleeding of the breasts daily with great pain and suffering
and that she only had one post operation visit at the hospital in July 2012 but the
stitches were not i‘emoved and another appointment was scheduled for 13 January

2013 but it was cancelled. She finally saw a Radiologist on 12 February 2013 who

L5t AN AN
confirmed that she has fibroadenoma on both breasts which were ben' gn*‘and advis

N %
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that a Fine Needle Asp1rat1on (hNA) Procedure be conducted to confirm same but

instead she was compelled to do a biopsy, a more intrusive procedure as
recommended by the Prison Facility nurse Ollh 13 March 2013 despite indicating FNA
as her preference as per the Radiologist’s ad;vice. Upon receipt of the biopsy results,
another surgery of the right breast was r’ecommended but after series of failed

appointments, she was not operated upon and she stayed w1th so much discomfort

and pain on the r1ght breast for the remamder of her t1me ’1n '\"son She also submits

that due to the unsamtary conditions of the pr1son, she also contracted typho1d

chronic gast1 itis and sinusitis until the time Jshe was released from pI'lSOI'l in 2015

in that it has not prov1ded the

tlon consistent with human

PrOVlsmnal Measures 1ssued to prevent 1rreparable harm to the Second Complainant,

the Comm1ss1on finds a v1olat10n of Article 16 of the C harter by the Respondent State.

T

Reparations o 1
' I f o\\\'\gﬁRIAT e
183. The Second Complainant alleges that she suffered both p -cmeﬁar.y»and nort

pecuniary damages as a result of the v1olat1ons resulting in he o

should be awarded damages. |

SS/ON Am\o"‘) ‘bQ(O
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The Commission notes that Article 1 of the Charter obligates State Parties to

recognise and give effect to the rights, duties and freedoms enshrined in the Charter.
Therefore, any violation of these rights by the State shall give rise to redress and
reparation to the victims of the violations. This is also in line with the Commission’s
established jurisprudence$? and interna‘dona;l law$t, In its Principles aﬁd Guidelines

on the Right to a Fair Trial and Legal Assistance in Africa, the Commission has

para 84; Communication 313/ 05- Kenneth Good v Botswana para 244(1); Communication 318/06 ~ Open Society Justice Initiative
v. Céte d’'Ivoire para 19; Comiunication 379/09- Monim Elgak, Os:mun Hummeida and Amir Suliman (represented by FIDH and
OMCT) v Sudan para 142(iii)(a); Communication 389/10 - Mbiankeu Geneviéve v. Cameroon para 130

81 UN Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations:of,
International Human Rights Law and Serious Violations of International Humanitarian Law (2006 ;2 BYS

8 Principles and Guidelines on the Right to a Fair Trial and Legal Assistance in Africa - (c) nght tg)F i eGLﬁ%RVI{emeﬁ%
para (a) and (b) (2003) l

8 Commumcahon 389/10 - szanl\eu Geneweve . Cameroon paras 131 132; See also UN Basu:,v

Violations of International Humanitarian Law (2006) z . 3‘ } (é
S (c’; AU VR4S
o 7 Q, 10)
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and her enrolment to the Indira Ghandi Open University. In the absence of any
evidence to the contrary, the Cotnrnission 1s:mmded to believe the facts stated in the
signed witness statement of the Second Cor:n_plainant wherein she stated the outfits
she has worked for as a journalist, the incidént at the school where she was a teacher

and her work as a tutor Therefore, the Commission finds that she is entitled to

compensatlon for loss of earnings and potentlal earnings due to her imprisonment

documentary evrdence and verification of the actu

human rights violations had not occurred.

pecuniary damages because it is well establl\fished in 1nternat1ona

was dragndsed\With tumor in her breasts; had typhoid, chronic gastritis and sinusitis
but did not teceive adequate and appropriate medical care. As a result, she had to
endure prolonged pam and suffering and insomnia. This situation inevitably led to
frustration, anger emotional stress and anxrety about the risks to her health. Her right
to health contmued to be violated by the Respondent State throughout her time in
prison despite the Provisional Measures; issued by the Commission in this regard.
These facts have not been countered by the Respondent .Stateaiid]; "_re ve not

2w
APRIAT
reported on the implementation of the Provrsronal Measures 1ss?éed

189. In light of the above, the Commlssmn holds that undgr the C{\gumstan
“ I3 ’
Second Complalnant is entltled to non - S f
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pecuniary damages for the extended pain and suffermg physically and emotionally,

anxiety, frustration and diseases contracted .Whllst in prison for 49 months, and the
impact it has and continues to have on iher li'fe, The Commission therefore holds that
the Respondent State should pay financielal compensation that is adequate and
satisfactory to the victim as well as propo;rtionate to the damage suffered by the
Second Complainant, in line with international law and standards applicable to

payment of compensatory damages. In assessing the quantm ;and mode of payment,

the Respondent State shall also consult t,he See'i 1

representatives.

Decision of the Commission on the merit

Ver1f1catlon of the actual amounts due and payable if the human rights
ci{wolahons had ot occurred; and

(b)zfor the extended pain and suffermg physically and emotionally, anxiety,

frustratlon and diseases contracted whilst in prison for 49 months, and the

1mpact it has and continues to :’have on her life. The compensation should

be adequate, satisfactory and p"roportionate to the damage suffered by the

Second Complainant, in Ime with international law and®=Standards
MAN ANG

A
applicable to payment of comgensatory damages. In assegs?gg"tﬁmruan
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Complainant and her Iegal representatlves,

declares that the 2009 Anti-Terrorism Proclamation in not in line with: the

' . Human Rights our
L Collective Responsibility

1.
Respondent’s State obligations under international law;

iv. request the Respondent State to take steps to amend the 2009 Anti-

. |
Terrorism Proclamation to bring! it in line with international law and

standards relating to the combat o;f terrorism; and

v. requests the Respondent State tllo inform mmission within one-

Rights held virtually from 19 July 2 Augu:
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