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Communication 377/09 i I Mendukazi Patricia
Monakali and O~hersv. Repub~icof South Africa

Summary of the Complaint:

1. The Communication was filed by tJfueCompl/'l~~C:lpt,Menduzaki Patricia
Monakali, on behalf of herself and 75 other f~6n1te~r~E:~upyingan informal
settlement known as Portion 41 of the arm Rbdikop 140 ~the Property) in the
Ekurhuleni Metropolitan Municipality, Gerriilst0tr;';~nthe);¢auteng Province of

h fri (h " li "1",,", ,F'"Sout A nca t e Municipa ity), '<ell'>"~ (~,y,/ G:
':.,z;~~.~:).~""~<.:;.;~ ,~.~. '.,~ .... ~ >

Afric e R~sn,'o,ndent'Stafe in this
-:1:'. ""

to/;'o/e African{,~!l.~t~r on Human
:t;ter), having rcil~f~~athe African

2.

3.

The Complainants are citizens ofti,~:
Communication. South Africa is/§>stat'
and Peoples' Rights 1981 (tl?l'~'~frican

"'¥t "\;:",,:i, ..,:»

Charter on 9 July 1996. "<~,;;:\
~' '" .. ::~,.''': ·¥<i:.';:·::tl::~.

The Complainants liy:(:(i~,:~emporarZ/~oliti:l~~dweiii1it~§;~§,~tuatedon the Property.
The Property alleg;edly 'b~~~,~gs.?£;~,tKebl~~ic Da~~I( Movement Trust (IDM
Trust) and is p}:1:~f;ot,'t'4~,RO(§~~~,9:P"Info~m~~<~)ttl&~entsheltering thousands of
families who have no proper hOl;r~ing. ! y';/

it':! '\"~~,,, ,y

The Complai~ipts allege that pridr\',~~}95cupYingthe Property in November
2004, the 76 hQ~El,~holdsrepresented i~t;jl'lis case previously resided on Portion
4q~8!the Roodekop Informal SettJ~n:i'Ef1situated next to a river and wetland.
Thi~;,::p:~r!ionof tfie:,settl~ment is,'cEroneto frequent flooding and uninhabitable

V"·~.""J,lj"" . ,'..... ' ....., ,/ ""

durihg'Fa'("-' sUITUIlerc<seaSQiliL,/\f:l~\ " "",_;o §i\::~:,'.'"

The CoiJ:t,plaj~t;: "~11~g~that Portion 40 was also severely overcrowded and
"J"~ ~~.::i/ "">."1",'. ';:'i;: ',< ,;;. I

that the\('~vercrowailj.g):i'created unhygienic conditions and various social
problems f~Kthem, iri~luding regular conflict over living space. They also claim
that the he~~~ ~,!;mmerrains on Porti0r 40 regularly caused damages to their
shack dwelli~gs~ drew mosquitoes, and resulted in the rapid spread of
infectious dis'~ases. The resulting heavy floods and the absence of proper
drainage infrastructure for the storm w~ter led to the deaths of three children
by drowning in October 2004.

4.

5.

6.
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7. The Complainants also allege that have submitted applications for
alternative housing for shack dwellers the Municipality under the plans and
programmes of the Gauteng Government in South Africa which
ought to have been built within five from 1997. Due to a lack of ample
provision for their informal settlement the housing plans of the Municipality,
there is no supply of electricity to shack residences. They rely on the
burning of coal fire for cooking and ..':T<,.,. ...... f-h which often cause shack fires,
injuries and deaths. They claim that July 2009, a fire incident which arose
from the burning of coal on the led to the untimely deaths of two
residents.

8. The Complainants claim that they ha
without any houses in sight from the (T{;nTI3,.:nrn

of meetings with representatives of
address their housing crisis; and
of the authorities including an
from the IDM Trust, there has

waiting endlessly
have held a series

t to
part

buy the property

9. The Complainants claim the Property, the
IDM Trust brought an" Local Division
of the High Court , to South African
law. The Compl~<:li¥l~A_t~ a counter application
against the Myfjiflpality that the Municipality was
under a constitutional and sta have a policy and programme

I "
in place to address the situation by purchasing the
property frOni(;fheTrustees for a and give adequate priority and
re~ources to tJi~ir:,:{leeds.They also/\ t an order to prevent the IDM Trust
fr6iv]:'~:yictingth~11}\£l'Qmthe Property suitable alternative accommodation
or la~a~~~;:clv.ailable'tb~t1eh1j::;'-;::->:'

-'\~~h,>i'-';:·;;]ti}\:~!~~}'~'" ~ ' .. -~":~;'~'>_;,;i:,>

10. Based 'Q'lJ cou '@<?pmentsprovided the Commission, it is shown that the
High Cd~~_t:'~&bnd-'th~t~~JfieMunicipality to put into action an appropriate
emergency/plan to address the plight homelessness in the Rooikop Informal
Settlement \':, d ordered the Municipal government to purchase the Property
from the ID >ustfor the sum of 000.00within 30 days of the order as
well as make 'provision for essential to the occupiers.'

11. The Municipality lodged an appeal t the High Court's order for the
purchase of the property at the South Supreme Court of Appeal (SCA).
In upholding the appeal, the SCA that while the trial court rightlx; fQund
that the Municipality had not adequa I dealt with the complai~~~~
of homelessness on the Property, it was justified in adoptin~@ffi~r6~/ffiat<': ~

1 See Ebrahim Dada NO & Others v Unlawful Occupiers
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was outside the limits of its powers. As such, the SCA set aside the trial court's
decision.? The Complainants' further appe.3.l to the Constitutional Court was

I
unsuccessful.' ,

12. The Complainants claim that their continued illegal occupation of the Property
is due to the Municipality's failure to pr~vide adequate housing in line with the
government's basic obligations under the South African Constitution and
housing legislation.

Articles alleged to have been violated
/ <,"::',' 2 ::.::~~\

13. The Complainants allege that the Re ponden{"State, \b,}\ failing to provide
adequate housing for the 76 families repres~~i~ct:11:l'this ¢~se, has violated the
provisions of Articles 5, 17, 18, 19, 22 an ' e )X!~~ic~:ti&h.Ft10t~!-

Prayers of the Complainants ',<~<,::":c::.:2~::_')?
14. The Complainants: r ~(~>\ "\}".; ,

, "~'~ ;"t:>,", "
(a) prayed that the, ~ommissioI1:;1:;~'ers th ,;,:'~Qmmunication to the African

Court for adjy:4itc,ttion; and )i;:~~~,~ "<1~,
',' <' >':' ,,':)V '<((;~h

(b) req~e~t}~::;l~~E:!?isst~~},~~::~~keloi~~'~S~,~~lssions to the Commission
dUrIn,g;ilts46th Ordmary<S,esslOn, sche~~Ied for 11 - 25 November 2009,

in Banj-qJ! The Gambia, ibr-,,~~~ feferrar' of the Communication to the
African \", "

15. Th,..~",Complain «;",;~ having elecft~d" at the admissibility stage that the
C6~i~~~on adjti'a~e.l;t~S~~~erth:i~t~tt~r'lthe pra~er for referral of the Complaint
to th,~~c.~Ut;t;- has bee11::'~i;g~~~;, d withr What IS left of the substance of the
complaintbefore, the Co .>' ission is for a determination of the question of
whether~\the.ies'p,~~,¢e"-Tlt,,Statehas violJted the provisions of Articles 5, 17, 18,
19,22 ana.'24,·of the'Afri,can Charter in relation to them.

\ ,,~' . "

Procedure
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pleaded urgency of the Complaint based on a fire accident that occurred at the
settlement which claimed two lives.

17. On 18 August 2009, the Secretariat acknowledged receipt of the request for oral
hearing and informed the Complainant~ that their Complaint would be tabled
before the 46th Ordinary Session of the <Commission for seizure, and only after
such determination on seizure that parti~s could be invited to make written and
oral submissions on the merits of the case. During its 46th Ordinary Session, the
Commission examined the Complaint and decided to be seized of the matter.
On 8 December 2009, the complainant~k were i~~r~e~,\ of the Commission's
seizure decision. /,'/cr ""<: ~ \

On 23 February 2010, the Secretariat rece vecffi:~o,,(,Pla~ts' submissions on
the admissibility of the Communi~i!;~ .. 't~kh\:\'~,a§,:':ttafl~~i!ted to the
Respondent State on 16 April 2010, f9 t<'" resp6~$t. ',;_"" "" ", ;,"':".'','

. ~_'.;" "i~j;;!i!~ "><"","">. -"' •.'

On 16 June 2010, the Respond?~t Sta nd th~'~~Complainqrl,!s,~ere informed
that the Communication had'~iPe~!~>\I~efere '1'i1e48th Ordi~J;1¥ Session of the
Commission in November 2010, p~~~.ing the <,.,:;,9,pondentStatE?s submission on
admissibility. The Resp$~~dent State"·fh

, .• I also rEt?!> ted to make its submission
:".",

on admissibility befor~!'1!.8":4ugust2Q¥,,'.
.' \<.:-:';',;h., ,,_0-

On 18 May 20J~::the"'~esp6 ,. tate an' "Jtf~~()mplainants were informed

~~: ~~:Ja~t~tl~ s~~::::io~e~!~~:~ltofr;l:'8~~P~~~~~Ia~~~2 t: i~:~;!~
: -.; . !--. ·~~.;~Jt~,- I

Ordinary Sess~or to be held from 9 f'" :",ctober 2012 in Abidjan, Cote d'Ivoire
due to the 'i;bn-submission of ,,,.th espondent State's observations on
Aclm,!ssibility. Th.~"l\e,spondent St~te \vas also informed that the Commission
w011t~<\,,~~~~eedat .:~~~'.5~n~; ,O~9inarYI Session to take a. decision on the
admH~~,IlJlhtYQfthe Communication based on the facts before It.

'0,,'::\ ", <:!';i]~"ri,:J~'>! . I'
On 28 \~e}2;o/20i; . .~<t;. Secretariat re-sent to the Respondent State the
Compla~rt~~t~' sub~~~fons, togeth~r w~th ~re:ious corres?o~~:nces·.fr~m the
Secretariat \w,lth a request to enter Its submission on admissibility WIthin two

'", " Imonths of t~~~1'r9ateof the notifica~ior' On 1 Aug~st. 2012, the Secretariat
forwarded th~>almexures accompanymg the Communication to the Respondent
State. On 13' August, the Secretariat I received a further request from the
Respondent State for the annexures I to the Communication, which were
required for preparing its submission 01admissibility.

In November 2012, the Respondent SJate forwarded its First Sub:tP.issic;~',on
Admissibility, which was transmitted tp the Complainants. The etrll~ant~<"
forwarded their response on 28 Novemper 2012, which was also tr~s~~~CN:~ ,
the Respondent State on 30 November 2012. '{ ,(:!f)) ~ ~

. \).ul'- Q
"l. . I" tJ !;J
-~~A~ "~f~~.§'J

- ~< "x? .

18.

19.

20.

21.

22.
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23. On 31 January 2012, the Respondent forwarded its Second Submission on
Admissibility, which was transmitted to theComplamants on 11 February 2013.
On 8 March 2013, the . forwarded their response to the
Respondent State's Second Submission : Admissibility, which was transmitted
to the Respondent State on 13 March

24. On 13 April 2012, the Respondent forwarded its Third Submission on
Admissibility, which was transmitted the Complainants on 2 May 2013. Also
on 2 May 2013,both parties were +r....rmed that at its 53rd Ordinary Session held
from 9 to 23 April 2013, in Banjul,' decided to
defer the consideration of the Comm

ules 0

request, the,~t~omplai ants through
have adopt€~:}!~~;stheirsubmissions on
the Admissib;~~~~yof Communication
parts 5 and 7;" rather than present a
merits.

of the
25. At its 54th Ordinary Session, held in

November 2013, the Commission
Communication.

26. The Commission on 8 March
whether they would be
Commission should the '--VH1.L.ll.LL),L).L

African Court on
Complainants
by the Commissi,9I;l:[.

to confirm
upon by the

a referral to the
March 2014, the

tter being determined

~;::

l,,:,,:,
27. At its 16th Ex~~~::'Ordinary

the Commission considered the~::-u~~.

from 20-29July 2014,
the Communication.

28. Following th~',.~~~9-missibility
.~.~_' -; "\,.

Cqmmission offer~~,its good ornces
th~Y' lainants '~~~~t4~Resp""ril:'fbn

tion, in September 2014, the
an amicable settlement between

29. invited the Complainants to enter
lH ..ClL.LVJ. in accordance with Rule 108(1)
Commission. In the response to this
legal representative indicated that they

merits their Written Submissions on
/09 (dated 4 March 2010), especially
. set of written submissions on the

30. Upon further request to the '--~'H11",J.a.J.J.

merit, the Complainants by email dated
28 January 2016 to rely on sections 5
Admissibility of the Communication.
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31. On 25 October 2016, the Commission received the Respondent State's First
Submission on Merits dated 1 A 2016, which was transmitted to the

I
Complainants. :

I

Admissibility

Submissions of the Complainants

32. The Complainants submitted that the present Communication fulfils all the
admissibility requirements set out in 56 of Charter.

claim that
housing,
under the

out a prima facie
n~T'T ....x, which they

fulfilled. They
!X;~~.~!;~are an

their

33. According to the Complainants, the
violation of Articles 5, 17, 18, 19, 22
contend cannot be fulfilled unless
contend that they currently live
affront to their dignity and h
eviction.

34. The Complainants asserted
an order prohibiting
alternative
failed to offer

application for
provided suitable
since then not only

never indicated when
will be forthcoming. They

ct"~."r~>c denying their right to
tion of their aforesaid rights

35. Specifically, t State's contention that the
COrn1nunication facie violation of the African Charter,

v: -\"';~'"'>:\>-'_'

the ~Q,mR~a~B,c:mts and inactions of the Municipality
which '1:lfl.s l'ea(~'q;,tJ;leirliviIlg in poor conditions, as well as the fact that
they n¢~ ,';fat~;;,t'a.n.., ..eviction due to the Municipality's
misrepres~pf~tion ~ri~;;:rt~glect," a serious violation of the Applicants'
right to re~R~ctof the''[iignity that is na.-an.,. in a human being" and amounts to
degrading a:i\9.}pJ1umantreatment, rr.r,t+.:. to Article 5 of the African Charter+

that the Communication is not only
eviction application, but also on the

36. Furthermore.The Complainants su
based on the outcome of the p
following:

4 See Applicants' Response to Respondent's Second Submission
Republic of South Africa (dated 8 March 2013)



A breach of Article 19 of the African Charter, on the basis that the
Municipality failed to deliver on its dhties to assist the Complainants as
they face eviction, and also to dclliver on its promise to upgrade their
living conditions. They note that the Supreme Court of Appeal had
agreed with the finding of the High Court that" the municipality had not
dealt with the problems of infOr~1al settlement on the property with
measures of alacrity which could reasonably be expected of them". To
this end, they argue that they desel ve to enjoy the same right and respect
as the rest of the country, which can only be achieved by the
Municipality - a sub-national goJernment"9El.fie'J~espondent State - in
living up to its commitment to address ,tl1{Comp~~pants' housing crisis
or in providing alternative accomrhodation>;~hich Ipp.asfailed to do.

1·/ . ':'. . :.;(;'>.~, ) "~.
The decision of the Constituti0l1i;tr,:CQ:artto·"di§p.1.iss,;Jli.e·'·Cpmplainants'
application for leave to appeal. CiJnied"t1;iefIl ail :~~£f~ctive"re~edyin the
form of suitable accommgdafiprl;, either\)bn portr~)11",41or any other

t ".~ " ... ~>" ......

suitable alternative proB- . '.. " .',,' .;
" '::'.. '; ..,.'/

(iii) A breach of Article 22 of ih ",... rican<<<~ter, as the t~mplainants had
"lived in a se~.~i~ly overcro J. ~I~ pladLfhqt resulted in dangerously
unhygienic c<iflia.i~~,9~Sand",;01~~fi~";:"soci~1\:,.P5.01Jlems"prior to being
moved to Portion 41;:~"'""<:WitchJie ',.ow face eviction.

/',/ .• ~' \:, . .." .r I " , <.>

The Complai~:~nts further statee tit np.akes"j,.0 sense to wait for the court to
grant an eviction order against t , .Jrbm Portion 41, given that they do not
have anywhereelse to go, and did nO.". 'f>themselvesin their current situation.
They claim tlt~t\:: the Respondent, [S,,fate]must take necessary measures to
e~s'*~'T~~hat[theY~,';~a,\.~al~ernati~~,ac~oFodation." They further argued that
thIS\~~>~D9t;,;~~ya cas~.s>trIg;Bt;~Cl:housmg(as alleged by the Respondent State),
but On~,'Ufm~l;l,;gpesto the:c:figrufy and respect deserving of the Complainants by
v.irtueqt),bei~~;;:~lj~#p~n~.:hatit .is a ca.selthat revolves around the fundamental
rights gu~~;K~teedtb'·~1.:~;;~:ri:the ~ill of RIgrS of the R~spondent Stat~.

The Complainants also submitted that all domestic legal remedies have been
exhaus~e~ ba~~(9)onthe following facts:I that the counter-clai~ for a relief t~at
no eviction ";$,takesplace before ther. are afforded SUItable alternative
accommodation, which they asked for lin their notice of motion in the court
proceedings, has b;een decided up0If' the outcome of which has been
unsuccessful; that the Order of the Hig~ Court that the municipality purchase
the land was set aside by the Supreme Court of Appeal; and the COJ1s.titut~al
Court's dismissal of the Complainants' Iapplication for leave ~~e:<."
ba~is that it had no prospec~ o~success Ion.appeal det~r~ne~~tJ:f~inar th~;\
claim for enforcement of their right to housingand to live m ~,~ru~(~; ~ t\,'

,u l(';_\~:!j ~:I: (

, ;z "' ..,,;::. 6 c;;!
,<t o "r>. <l:: .;\ c.; C), p.,\.l'V Q '

'\~t-~~s£~ gi<51P ~
, .>-. ~~~Ricp.: ox;~//

'-0-.. c- s' ~.
"-~ IiOMME Ei o€~

......~F'

37.

38.

I > •
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(i)

(ii)
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39. The Complainants submitted that, is no court superior to the
Constitutional Court, its decision them in a position where they are
without any other practical legal other than eviction. They further
argued that it is no answer to say in circumstances that the case for the
eviction of the Complainants must because waiting for the courts to
evict them first before taking action to protect their rights would be illogical.
They argued that they have no other tive remedies, due to the fact that
the Municipality and the appellate have refused to assist them. They also
claimed that if evicted, they will have shelter over their heads, and if not
evicted, they will be condemned to ue Ii current inhumane
circumstances without any relief in

is aimed at a State
virtue of the

ty to
a pending
Act of the

La:L..LY+ .•U;U CTrn:r,p1.~nl'Y'I "set housing
promote the capacity of

of Government in the

40. The Complainants further argued that ~"L...._.."",..'-'''''L'''''~~'''+H,.....

Party to the African Charter, because rnlE~~l'(leSr)Onla

provisions of the Housing Act 107
deliver housing, which it has UUJ.",!,-<-

case for their eviction. They
Respondent State, it is the
policy, to set delivery.
provincial and . 'Tn'\lPT'n

Respondent State

41. ......... Charter, the Complainants
<"submitted within a reasonable

Court order dismissing their
L""'i:..~f,;L<"L they submitted the Communication

ClF·"'C¥J.l'.'Ll of three months after the dismissal of
.....""~.LU'LI.LIL, they appended to their submissions,

of the Commission in August

,~J\ }':(}:~j.:S"\

Concern:iNg:'r~tticle'SQ(~);Hhe
referred t6:1~nyother ijnternationaI11'HTClc'1'1

I:\~f...

Submissions of the'\]se,$llondent
]t~i5F

';''',;X

43, The Respondent State argued that the
Article 56(2) of the African Charter
Charter has taken place and that the
the prima facie violation of rights in
that the Communication is manifestly

42.
or settlement mechanism.

44. The Respondent State submitted that:
they have been evicted, and
accommodation; (ii) at the present
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45. The Respondent State, therefore,
the complaint is, or when the alleged
Government also argued that the
examine the Communication on the
for an eviction of the Complainants in
have no shelter, or that if the V.1.L·"u.•.J.VII-

to live in unacceptable circumstances,
scenario, the alleged violation of the
the South African Court
Commission lacks the jurisdiction to

application for eviction; and (iii)
eviction of the Complainants in the

I is currently only a pending case for
r.."'\;:><:: ....11"'. courts.

I

dithat it is unclear what the basis of
of the African Charter arose. The

on the outcome of
that the

46. In addition, the Respondent State
in bringing the communication
act as a "supra-national court
already been decided by
communication
domestic level, and
law, and does not
African Charter
Charter.

47. F of Article 56(2), the Respondent State
addressed to a State Party to the

48. if, in due course, an eviction order is
the question still remains which right
violated, as the African Charter does

49. ent Statefurther argued
rely on thei \\f;1,"entallegedly
complaint, sgcK an application has
African courts, as a result of which
Communication on a cause of action
domestic courts. It further argues that
rely on their eviction or on their u.J.J.'~r.."''-'

remedies are available to them.

50. The Respondent State also raised
Commission on the basis that the
remedies as required under Article
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application is still pending in the nationa Courts. The Government argued that
until such time as an eviction order is grahted by the domestic courts, no action
has taken place which may violate a right under the African Charter.

51. The Respondent State relied on the dedisions of the Commission in African
Institute for Human Rights and Deoelopment (on behalf of Sierra Leonean Refugees in
Guinea) v. Guineas and [auiara v The Gkmbia,6 to support its argument that
domestic remedies must be exhausted anti that the Commission cannot act as a
court of first instance. It contends tha~ local remedies are available to the
Complainants, and they have not explained whYct~~s~'·remedies would not be
effective or sufficient. !(r9}'''- ,,< .'

52. The Respondent State further contends ,the', ecision which the
Constitution~l ~ourt declare~ ~nadmi~~~pl~~pruy r ~~.t~ . ~~:;~~~plainants'
counter-application to the eviction app,haation,brougfif'Ox the'proR'ert;y>owners
in t~~ S~uth African ~o?rts, an~/tha<~,~ effe~t"'~ofth~·'®~~~tituti~.n~i Court's
decision IS that the deCISIOnofr'~~; Supre~e",C'?;UFtof Appea~?i~J~g,ermgthat the
matter be referred back to the;f~lgJ.tt,;if=oudofJ~JQ~UfhAfrica, statlRl§:

"'i;;;:;"" I ....."". '0/
'

With respect to ArticI,~~~;56(6)of tfi (Jrica~<21~a~ter, the Respondent State
contended that, assu:wih~,...t~atloc,:kt 'i<SM~swe~e:~,~~h~iUsted(which the State
disputes), the Co,D,:1pl~inah. a. . .rot s.Jr15~U,!edt,lje communication within a
reasonable time, Rely:ing or ..''::., decision':'or,;}t1ifeCommission in Majuru v
Zimbabwe, it 'il~erred that the C' d., issior ha~1;£6unda period of six months to
be the international standard in de ."J;rllnlnga "reasonable time" in this regard?

"~" .>

53.

54. To this end, th~:"State submitted that] e order of the Constitutional Court of
S01;}~~,>Africaind1~iit~~that the C9#lpl~i~ants' appeal was dismissed on 7 May
200Q~:i.:::Whileit appear~ th~t/~:'fhe Commission became seized of the

•.•• '" "1· • " .,., ..... , / I
Co~iiniG:~1~8r:. after' 22: 1;_~Qruary2012, which is the date indicated on the
Comrri~l(icatr~~1:!;;~leriod of more tha4 nine months after the Complaina~t' s
appeal ~~~,:cl;ISmISS~,Q.;'lt;,alsocontends that there are no good and compelling
reasons ~~rthe Co~i~sion should not apply the six-month timeline, strictly,
in this case::~:,:,::<~..i' . I
Furthermore.Hfe Respondent State contends that the test under Artiel~'- ..."

<:' , .fZi. y.,v. \'#VJ lOo I'""

not when the complaint was first submitted to the Commission" ~~~0~~~Tthe ~<<<':",
Commission was first seized of the matte~lf. ~.!? ":>~ ~ ~ \'\',

_ 0 Gl\"i

~( \)~ g ~l)
\. 't, (>0 ~\). tJ !:J /,
.\ ~ ~ c 9." "
~.\.y 11/.5' ~~'v rv~ If!

'\, s: SION A"P.ICI>' c} Y
"'" t: -< '0<:::' :f'
"-';~"."., HOMME £, ""'~'"

~;,", ...~~ .....
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5 (2004) AHRLR 57 (ACHPR 2004).
6 (2000) AHRLR 107 (ACHPR 2000).
7 (2008) AHRLR 146 (ACHPR 2008).
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56. Consequent to the foregoing, the Respondent State prays that the
communication should be declared inadfssiible for the following reasons:

(a) The communication is not addressed to aState Party to the African Charter;

(b) The Commission was not seized of thl Complaint within a reasonable time;

(c) The Communication does not set oJt prima facie violations of the African
Charter and is manifestly uruoundedJ and

(d) The Complainants have not exhauJted loca 417~m~iiiesbefore seizing the

The Afri:::::::n's analysisonadmiSsibilt[" " ,~'!~~

. . ,{,~JI1::: ;[ ·:t·~:\ '".,. "h ,.,~,

57. Article 56 of the Afncan Char~~J."ii~setsout\seve, J,'~, rer ,;,,~~vthat a
Communication .br?ught under. ~ftic~e~~~~fthe Wrica~ ~~~:(ter must ~atisfy in
order to be admissible for co~.~,~~~ratio~1~~y>th~:~bmmlsslO equirements
apply conjunctively and cum1!fl~£i~~ly.,-~ailu~~~;tosatisfy any e or more of the
prescribed requirements.renders 'fij~'~LaoIIlIriU.R,i<:fltioninadmissible, unless a
Complainant provi~xs":<,suffident ]g,tWieatiorls:,.>;a,s,~o why any of the
requirements could ~~fl:;'(' et. ,;{)y;t7', "j;i;~'/

/1 V
A/':>:'~:"'::"" ;. ==. _;. ' "1\~

58. The Complainaafs submitte , } all th,e req ",:",~mentsunder Article 56 of the
African Charter .have been compiit~,~with, whir~ the Respondent State disputed
that the Complainants have fulfilreq.~',hJ requirements of Article 56(2), (5) and
(6). Upon careful examination of th' -s and submissions, the Commission
considers that th~'requirements unde» e uncontested Articles 56(1), (3) and (4)

I~ ~~, ,. .

ha~~;,;,p~encomplied-with and 'Y~~.l,therefore, only analyze the arguments of
both~;~:p2i~Pt~.based"-()1:t'!h~1;~QDJ~stedp~ovisions of Article 56 of the African
Chart~~~;~,''j" ~'" . "'" ."-.i','" ./.' ","

59. Article 56(f):;:e' t e: 'f'i,it;anCharter states that "Communications ... received by
the Comrrl.i{sionshaU;lfeconsidered if tHey... are compatible with the Charter of
the ~rganii~,t.~on of African Unity or w~th the pr~s:nt Charter." In the case of
KeVIn Mgwan <unmeet al V Cameroon, tlueCommISSIOnheld that:

The condition relating to compatibility .ith the African Charter basically requires
ili~ I
• The Communi~ati~n should be brou~~t agai~st ". Sta~e party ~othe Charter;
• The Communication must allege prmUi facie oiolations of rights protecte b ,

the African Charter; ,",\o(\3d S3a .J.~'"

• The Communication ~houl~ be bro1lght ~n respect of Violation~Et1 ~~tjbt,'1-:o,<{>\
after [the] State's ratification of th~ African Charter; or Whe,1J;~.,~h£p~Ol'lR"p"ns~ \

I
!J (:J (;J n'o' ~ 'P'cr ~ /" '<,' 5;; .~ en ('''11~' Un;
" Ul \\ "If~l,~J), }> iI \~ ~~~ <

I ". &ge 1'1.,0£ _l'
" 0: '(iY, ~. ,
~I>- <YV13<J'J3S ss"- ,"
'.,.:,,~ip-/'vnH NO ",,0'411:1"

~ ,. -:__~.c~r;::r
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60.

began before the State Party ratified the African Charter, have continued after
such ratification» I

As regards alleging a prima facie vioJatio~ of the African Charter (ratione
materiae), the Respo~dent S:ate. con~endslt~at th~ Compla~nants have not made
out a case for the pnma facie violation o~nghts In the Afncan Charter and thus
that the Communication is manifestly jnfOUnded. The Respondent State also
alleges that by seeking to rely on their current allegedly inhumane living
conditions as a basis for their complaint, the Complainants would be basing the
communication on a cause of action that has not",yet been brought before the
domestic courts. '_'<S;\,

\,
,"':Ii;" ,

61. From the facts and arguments presented, th~"d~rwniss~on observes that the
allegations by the Complainants in the .R~ ;'Co~t{ri~'§ltiS>fl;:.a,:t:~two-fold: (i)
allegation of the violations of Article~<;~{Yi9an" ~g~,of fh~Wrici:i:h,C;~~'t~~l1,which
are stated to have in fact occurred .,a resu1j\ of the:,,_i~f'0rted 'acts of the
Municipality - a sub-national ,::g;?ver~~ry~ o~:'i~J.1'eResportd~~t State; and (ii)
allegation of the violations of; ~l"'ti<;:les5,'" 8, 19, 22 and '2:4 of the African

Charter, which they co..nt,~.Pdcanrih(j,.,.,e..•..,.'...'..flW.fil.<:t~,~. ess ..t....h.e Complainants' right
to housing is fulfilled- ,~hich in tu'r:g~»~ predf ed ~:mthe outcome of the

pendingapPlic~:;{r eV~~~:~,befff~"'('fi;~~.,.Gfts.. . . .

62. ~:p~o=~; .•..•;.~..•..•...••.o.:.••..§,;..r,..·.·..t;:O:~~ ~~~~~j~~r. :.r...•........•.....p•.•~p:~.<'~~:~a:i;:~;n ~~:~:~~s~:~:i::;either party ~t~adduce any evi(le'n~~, it should be possible to come to a
conclusion tRa;t the Communicatlo'n~. dm be accommodated within the
co~pe~ence ~A:~~~~ommission ~p<fhF gro~nds that it alleges that rights
recognized by the"j\f:ncan Charter' ave been VIOlated. .

\. i;;: ,:.':', -, "\<::. '{::""'''''''''',',"""".,<; ..
63. In Communication 3 31i20fl6)·;l;,:SouthernAfrica Human Rights NGO Network &

Others, v. tan~iinia". this Commission held that "the Commission is only
concerned with 'whether .there is preliminary proof that a violation occurred",
and there'fsno obligatjon on a complainant to "show with sufficient clarity" the
alleged violations that have triggered thJ submission of a complaint,"

~~ I '
64. In the present' case, the facts alleged by the Complainants and the attached

documentary 'evidence of the housing si~uation of the Complainants (including
the annexed judgments, the photograplts of the housing and living conditions

8 (2009) AHRLR 9 (ACHPR 2009) para 71. Also see MoLe v Botsuiana (Communication :!l'/9a)~_QQOl
ACHPR 25 (6 November 2000). I =~~I:;D Pt,-~

9 Communication 333/2006 - Soutnem Africa Human ~ights NCO Network & Ot,/i;f~7(p-'tfflnzania 47th<c
Ordinary Session ACmHPR 12-26 May 2010 para 151;Communication 3514 ojj7'c'<;t~~rJ \
(represented by C.abriel Shu~lba) v Rep~blic oj Zimbabwe para 57. Also see A¥fftica~n;(i~~012 ~ ~.Ul

Chacha v. The Umted Republlc oJ Tanzania [2014] AfC!' PR 48 (28 March 2014) pa51s 1 9-1~""", i? ~
.\\~ 0,01>- ~ (/)
\~ <q,_ I>- <f }j

,-;:<. ~/ v S
-'Yt,. l'''ag~!_, e>t~l«
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and the ongoing housing crisis) paint am impending danger of homelessness
sufficient to invite the attention of the Cobrrussion. The Respondent State does
not disprove the living conditions of t,e Complainants, the claims of non-
provision of basic services and the risk of homelessness that the Complainants
face.

65. In the light of the requirement of preliminary proof and the arguments
presented, the Commission finds that the jfacts presented in the Communication
and the preliminary evidence supporting them (see Annexures B, C, D, El, E2,
E3 and E4 attached to the Complaint) sJfficientlY~;dilitU@33,.teviolations of one or
more of the provisions of the African C~arter rr(if-haV"";' ccurred (in this case,
Articles 5, 19 and 22 of the African Charter), ,,; .

The Commission is of the view that, oJY~~3irriac ;;~ei "a· indication that
there is a violation of a right or ri~h~s'.~?Jote2f~~~~nd~~t~~ . ' ,;,,;tt:~arterby
the Respondent State. The deh:~rmll1atien wn~ther otR§~;i:;nghts nave been
violated or the extent to Whic~:;;jffi.•'.:'.e...y...ha~~be....e..~:)riolated i~~~:O...J;.\~ylevant at this
stage because such an analysis:is1~r~9.uiredi0nl.y·at the Merits 5,r~;;rge.To this end,
the Commission finds that the coirtml'9-,inJnts"fl~~ met the requirement to show

.~!" '\F ....; I '.'
a prima facie violation p£i{theAfrican@B:arter. .:: :""

Meanwhile, the iss)1f/c~~.in~i>' :etll' """ not ~~ alleged violations have
been dealt with" by' the doii~~tic courts h~f;';.t1;:ie Respondent State will be
appropriatelydealt with und~i;;tb~com!miss~~i{'s analysis of compliance with
Article 56(5), ft,irther below.

~ ~ 't

" \

66.

67.

<';-.,~""., '

68. Furthermore, \y~~{lout prejudice to it$yabove finding and for jurisprudential
pu:~~;p~e,with r~;~~e.~~eto the al.17~~tionlthat violatio~s of the p:ovisions of ~he
Afr:~~~.<:~E:~~...r....t.er.. '.wOll:d~,~f~~~'.~::;lJ:YtheeVlen~o~ a derual of the nght. to housing
which ...WQ:u1d.be occasioned" by an eviction of the Complainants, the
~o1lll11.i~~ionJ~t;~j£}::~!ulof and ali.gns i~.selfwith the be~t practices. of similar
mternahvlI,~.C}l:;b·odIes;~wNqhentertain petitions on the baSIS of allegations of the
real risk df~!~eti~ioner~;xreings.ubjected to jhuman rights vio~ations. This posit~on
would be ~:tJ.- Iine WIth Articles 60 and 61 of the Afncan Charter, WhICh
encourage tli~tC9mmission to draw inspiration from international human rights
law. ·;r·{ I
As regards the requirement that the Cdmmunication must be addressed to a
State Party to the African Charter (ration1 personae), this, as demonstrated by the
established jurisprudence of the Commission, only requires-that a
Communication be brought against al State party to the ~~~~r,
alleging violations for which the State Pa~ty is allegedly resp~'b~~ o~I ~/~ ~
Further on this point, the Commission wishes to note that !t~le he{~' Iai ~ III
in its original format, listed the "Ekur 'uleni Metropolitan\¥ 'cipalitr; d 7-<"

,c{. -:;. A Q

'., ""6, ~O' ~":J '"

'\ /~ag~, ~t)~,5t

69.

70.
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"the Republic of South Africa" as ondents, the Commission recognizing
that its jurisdiction is limited to State to the African Charter, became
seized of the present Communication I in relation to the Republic of South
Africa. This position is reflected in: the name of the Communication,
the Commission's communications to I Parties, as well as the parties' various
submissions on Admissibility.

\~'<J
The Complaipents also
Constitutional.Court, its decision
remedy and f~ce.\\possibleeviction,
decisions of the', 'nq~ional court~>;
Co~~ii.Y#QpalC011rt~u~eSl;;'f,\ ,':~sB, I

\;;~\ "~:'~::~;::', .• '>'" '/;", ;:0:
In the 'E!esent:<;~s.e",theRespondent argued that the Complainant has not
exhaust~8\~9fuestitir;'~~E:!dieSas the Application is still pending in the
national eqprts. Whi!,~tthe Resp State contended that local remedies are
available t6',·tJ::teComplainants, it has shown how the local remedy indicated
to be avail~Qle;. would sufficiently redress the rights alleged by the
Complainantsitto have been violate
'sufficient' if it is capable of redressing I
point, the Commission finds that the
onus to show that the local remedy it is

71. Article 56(5)of the African Charter
the Commission shall be considered
remedies, if any, unless it is obvious
This requirement is premised on the
first have an opportunity to redress by
its own domestic legal system, the
individual." 10

72. On the other hand, the
have been exhausted, in view
protection of their rights -
with alternative and .
they should not be
not been granted.
State has declared-tlfat
appeal againstf!~Jj~~~;r

73.

74.

75. In this regard, the Commission notes
national courts which is referenced

10 Purohit & Anor v The Gambia (2003) AHRLR 96

that "Communications". received by
they '" are sent after exhausting local
this is unduly prolonged."

t state must
the framework of

as there is no court superior to the
~6:tilhpl'Y1 in a position that they have no

attached to the complaint, relevant
the High Court, through to the

and D annexed to the Complaint).

2003) para 25.
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recovery of a personal property by a third party, being the Trustees, and does
not involve the determination of the rights! of the Complainants, which are
alleged to have been violated by the Resp1nd~nt State.

76. The Commission notes further that iJ w~s in response to the Eviction
Application that the Complainants had £iled a counter-application against the
Municipality in which they sought reliefs ~or purposes of protecting their rights
- that is, to alternative and adequate housing and the constitutional obligation
of the Respondent State's municipal govJrnment to ensure that they are not to
be evicted pending such provision by tHe MuniciR~lity.::The. reliefs sought in
this counter-application have been litigatJd be~ote."airl:he\'n.ational courts of the
Respondent State, including the highest botP;fjtj:~fthelanEJ:\:r-the Constitutional
Court - with no success. ' " ',' , ,, ~ <.

(:::;_;' ~F'~!~\_ '- /. ',"f>,., < ~~ ~ '''''~'

77. The pending suit before the local co ~r~e1at~~;~~~i\the"~l'R~IFalibiY:'f~f~Vi,€tionby
the private owners of the Proper. . 'Jh~t suit \~l~long'e~:\~l:).dures··~gainst the

./ :> ~i~.,~>.uJ...... -<;__~~; ......~ ~ ._- .....

Respondent State. By the Re~pq!ldenf\~~~t~' s"!i!~Gcount,the<9r;9plainants are
expected to defend that suit 'agatn.~tthe IPri¥~t~ owners eve~:!.Hough, from the
evidence presented to the Commission, thet;!,S!.lfB:plainantshave in documents
filed before local courts. prejtidicialfY")~l~kriow1EV\ed that they are in illegal
occupation of the pr"Op~itX.TheY:4r4t(~-'~:~,~~;;Fecor~f>i~Cimitthat they "never
obtained the ~~f~?}i§~:~?n"6(:.t~~/~1}~st t§\~~$i~e<i,QJ:{the?roperty" ~nd ha:e
repeatedly re~~~red tb themsel~?:~"as the rUnl~;t"jul Occupiers of Po~tIon 41" In

d.ocuments ~,~fore .t~e courts.Z~~,>.~o,ever/. the!' not only dispute the
cIrcumstance~A~f their Illegal occupa"t1~~q!l the baSISthat they moved unto the
property at th~.:;il,1stanceof the Responcl,e~(State, they also invoke the obligation
of}~e Respond<i~~).~t~te to _provi~1 ait~~native ho~sing and essential services
pur~ua~t to South\~~~~.a' s BIll of/ "ghts and the Afncan Charter.

\::\<, ">. " "C%~11~:;i~:{, . I
78. Prorrijhe-Commission's . .e point, the present Communication before the

Col1ll11iS~.i~np~_r.t~iP§..~~allegations of hUrl an and peoples' rights violations, not
by the pr~Y9.te owne;-:rsof the Property but, by the Respondent State. The
communication proceeded after the coun er claim against the Respondent State
had been de~~,rmined with finality by the Icourts. The counter claim pertained to
the housing(crisis of the Complainants and the necessity for alternative
accommodation and essential services. The decision by the Respondent State's
appellate courts that the Eviction Application by the private owners before the
High Court should proceed seems to £ore~lose the Complainants' claims against
the Respondent State for alternative and Jdequate housing. .' ~ I-\UM;~- ,

, ~ 0 "llvo
. :-,0 ~c?ETARJ4r ,0

•.' ",'" '" (:'0"~'~ -o
:~ . . ~

11 See Annexu~e B - Ebrahim ~ada .NO & Drs v Unlawful eccupiers of Portion 41 (a.P9~tio of P~l'15 ~ ~ ~
the farm Rooikop 140 as described In the Deed of Transfer Mo: T2849/2004) Case No: Q?I~~70 }u&g,~ent ~ 215
delivered by NA Cassim AJ on 15 February 2008 para 13. .: ~~ AU-UA ~ en!

\~ ';5:, Q f
\ u/o o<vC:> <f}1If
". (~.' 'V4"RICP.\\'I'C. .'-J,,?'vpl'

~t"mo EiJ5l~f~!lf1-"
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79. Given the appellate courts' or~er dismissing It~eComplainants~ appeal. against
government, the Counter Claim for alt~rna:tive accommodation agamst the
Government is considered to have been dktermined with finality. What is left of
the suit is the Eviction Application brdught by the trustees as the private
owners of the property. Based on this fac~,theCommission holds the view that
the Complainants have exhausted local remedies against the Respondent State
in line with the requirement of Article 56(5), considering that the pending
Eviction Application has no bearing on the responsibility of government to
provide, at the very least, temporary alte native accommodation to address the
Complainants' housing situation. <i"'~J~i"!"~:;::').,.>

/(';/ '"' ,j ":\,

The Commission further holds the view tbaffn,tl;l,eRes '
shown that there is any other practic~t,:~?~~~~~,>re ,,'y available to the
Complainants other than the referenc~B':'Evi~ti<)~~RrR,l1 " .cW,,~.hhas been
found to be insufficient. To this ~n;~~'~avirig\~9btaiH~~0);~maJ_jtJq~ginentin
respect of the co~nter-applic.at.i~2/~the/~~~?on~~t}t.State l1:*~;!(~ot..demonstrated
how the Complamants may I~l~:f~~eanotH~r",~ctH?nin the dOI\l~,~p.ccourt, based
on the same claims and relie£$j;~d~$h,tin ~Be';~pi:tnter-applicati~A~without being
estopped from doing so,)J,ased on>f1l."0~tririg(6f:res judicata (which means, the
matter has already beE;~'~~djudicated )1 by a cOq}p~t~Ptcourt) .

.(:f)'P·::(~::,1::;iL, " < \;:<" ".: '
The above view.of :tRe <S(?,~.p.)i.~IOn al " ten~~...to the contention by the
Respondent State that th~<,,:.a~.legedi u~~pe living conditions of the
Complainants, which is being 'rek!~~up In as~bne of the bases for the alleged
violations, has pot been dealt witR~~~Y';,.ttsdomestic courts. This is not quite the
case. In the de~~stonof the High Cou:t"," ;r exure B attached to the Complaint),
it ~an be seen l{tat, the issue of t~~,liYmg conditions and the urgent need for
alfEl~~.~tiveaccommodation for t£¢/ComFlainants was duly raised and formed
the q~.Si~:~8f_!heco{iht~i 'c1~i~.:fl.sljlldicate~upon by the courts up to finality on
appea,lj::;h,'"~H:J;;:;;:~.~J:?'~>: ;~" . . .' " ,

In this re<g9-r,<arthe"CQ~issionfinds that the Respondent State has not shown
·,.T,"" """, 1how the '<g:pmplainap.tsmay solely litigate this cause-of-action against the

municipal g'9yernment, without being estopped by the courts on the basis that it
falls within 1i'~1iP'atterwhich has alreadyl been exhaustively dealt with by the
courts. In any-event, the Commission finds that this contention will fail to the
extent that it has observed from the text lof the decisions of the national courts
which were provided by the Complainal1ts, that there were ample references to
the Complainants' living conditions, in the context of the absence of 'provision
of essential services to them.

80.

81.

82.

83.
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Complainant to seize the domestic cour s. The Commission has stressed that,
remedies the availability of which is not 6vident, cannot be invoked by the state
to the detriment of the complainant.F Inlthis regard, the Commission recalls its
decision in [atoara u.: The Gambia.t> Whe~eit held that, even if certain domestic
remedies were available, "[t]he existe.Liceof a remedy must be sufficiently
certain, not only in theory but also in practice, failing which it will lack the
requisite accessibility and effectiveness."

84. The Commission observes that the Complainants in the present case currently

~;;l~=:~~~:::"~:;:~::::n~:~*~~:~~!:~:~:n~:r!p~:~:~
that" it makes no sense to wait for the aourkf0(;hant an\~jiction order against
[them] fr?m Portion 41,. ~hereas they ~:?"p()\t']_if>;' an.::HuJhere t? go", before,
approaching the CommISSIOn.For th~1'_reasq1j.s'Jh '" inants do not
deny that they are unlawful occuBier{/of the-proper' <~:;:;pdt ,JEre of the
counter claim against the gov~rnhW:l1tt~suggests thaet~ have no other
immediately available remedies ;:~/ainst'~i1;~:Ee~pphdent Stat"' .ts sub-national
government. ".,:,.':'t~',

¥~I:{5!f;;\}'~ ~
85. The Commission hol~~t:,the view tf the Compla~na~ts' submissions in the

present Comrnunicatio dicate that 'uthoritl~s7,of the Respondent State
were sufficiently , c"',!fie 'olaho ~eg~dly perpetrated against the
Complainants{'~7: cas~fhavin ~(n[:~Snhea1d by ).;:~lRighestcourt in the land.

86. On the ~asis.1i,the ~~~egoing,a~d::~i~~~.~,attt~likelihood o~the Complaina~ts
succeeding m;i~~etammg a remedy t ," vould redress their current housing
crisis and livlllg.\,conditions is §9, inimal as to render it illusory, the
Commission find$l.:t,h~tthe requi;~p,_ent of Article 56(5) of the African Charter
hav~l)~e11:met by the,:Gi~ . ~t's.

"'. . .'\ "",,-'" .... ( ...." }::/

","-, v ,

87. Regara:in~"th~:,,:req~irement of Article 56(6) of the African Charter which
stipulat~~,.}~at 'edrprIl1;mications received by the Commission shall be
considered 4f they aresubmitted within a reasonable period from the time local
remedies a:i-,~\exhausted, or from the d~te the Commission is seized with the
matter, the R~sp~mdent State contends that the Communication was submitted
after an unreasonable period. The Govbrnment argued that /I the Commission
could not have been seized of the matter before 22 February 2012, which is the
date indicated on the CommUnication~ [and which date] is more than nine
months after the Applicants' application was dismissed by the Constitutional
Court". Furthermore, it contended that }'the test is not when the c ..il'i~s~

~/(~ ~ ~~,
Y0U x-cRETARI41' D,o '\,

'/ 0,0 '" ('0
}.~/~ (
;JJ ~ t

12 Jawara v. The Gambia (2000) AHRLR 107 (ACHPR 2000) para 34 (Jawara case). :{~ (~;j 't5 ~ I
J113 Jawara case, para 35. :;\u () "",,,,-:c:P r: I
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first submitted to the Commission, but when the Commission was first seized of
the matter."

88. In reply, the Complainants argued that they submitted the Communication on
13 August 2009 and, therefore, argued that this Communication had been
submitted within a period of three mon~hs after the dismissal of their appeal by
the Constitutional Court. 1

89. The Commission notes that the requir ment under Article 56(6) provides for
two events from which the timeline within which<a:;,Gommunication has been

I • ,/';"'" , '.,
submitted may be computed, being: (i) "fro~,;::r'fie"'<tiPl~local remedies are
exhausted"; or (ii) "from the date the Cohuni?sf~il"is seized'with the matter" .14

..'- .' '", .~, ;, ';:

'<,,_ }":"'" ;.-,1'

90. The Commission held in Tsatsu Tsikata " tHq~:,;ttli(r€CJ:l!ir~Inent"is quite
rela.ted to the pri_nciple of the exhaus In . .'~,~l\re~~!~~ ~i&a:Q~8:d.~1}cewith
Article 56(5). This means that th~t '~!l;1ffi1ssIOnJf;yStImat~~"thetimeliness of a~;';';~:;=~.~~dat;;~;.~efs avru,j'lelocalre~~~risexhausted

91. The African Charter does not sp~~i£i¢ally st~t";>",1;1atit mea~s by "reasonable
-, ,,';;'I~ ~,;;:::/. -.

time", and thus, the, Commission has"~'ab~qysruled ",9:.§edon the contexts and
characteristics 0~;f4e.i\~h"(~~s~,:1I},'~fI{isI 't~gftJ:d, t, :''t:ommission has in its
jurisp:udence ,~~pl?yeg.as a:~:f'f~stic~, ~he six,Mp.nt s timeline stipulated in the
Amenca~ C~~,',r,"ention on. Hum,~J,'\~",Igmlts (Attlcle 46(1(b)~ and the Eur~p~an
Convention Qg Human RIghts (ArtJ€le 35(1)), beyond which the COmmISSIOn

1~:r'l: ".~ _':'.::i:>
would require he complainant to pil~~fefy'a compelling reason for the further
delay. \" ,h Ji'~r'

92. Fr~;i1)he, co~'~~r(,'n:~~~"':lnalYS!,!):Jf~~~hcle 56(5) in the preceding paragraphs,
the la',~~ayaila~le 10ca:F¥eJl~,~q.~~Wasexhkusted by the Complainants - with the
dismissal of't~~~t'ClPplication for leave io appeal by the Constitutional Court -
on 7 MaY.20Q9.''FurtJiermpre, the Com.rnlssion observes from its records that the
present Communication was received kt its Secretariat on 13 August 2009; a
period of three months after the exha~stion of domestic remedies, and well
within the international standard of a "r~asonable time" ., ", ' I

93. Accordingly, the Commission finds that the requirements of Article 56(6) have
been fulfilled. I

,,-,-<~
, '~'~\JMAN 4~",':-.'"° ~f.IARl.t\'r ,o~~"\

.,; ",0 x,_G ;() "-
14lv!ajuru v Zimbabwe (20?8) AHRLR 146 (~CHPR 20?~) para104; Communication 477fiVC'!'I1Jfo[d <~,\

Lmdsay von Abo v Zimbabtoe 57th Ordinary SeSSIOn ACHPR 4-18 November 2Q15 'f~'t 88:;.uJ ~ \

Communication 340/07 - Nixon Nyikadzino (represerted by Zimbabwe Human Rights WGO~ftJl;n) v ~ ~ l
Zimbabwe n»Extra-Ordinary Session ACHPR 21 Frruary -1 March 2012 para 100.~ \ \.).\.)1\ !? en!.

15 Communication 322/2006 - Tsatsu Tsikata v. Republi of Ghana (2014) para 51. , \'0' 1\ 1JQ tf} Ii
s. ~<) N 'I'
'o,v 4"RICP.\~ ~0Q, /<x ~~ _t
IOM~'hET pf.'" "Page 10 0!-'5 '
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94. In view of the above, the African
admissible in accordance with Article

Merits

Summary of the parties' submissions

A. Complainants'submissions

Human Rights our
Collective Responsibility

declares this Communication
of the African Charter.

95. The Complainants submitted that by
the 76 families occupying Portion 41 of the
State is in violation of the provisions
African Charter. For their SUU'H.UC>O'.LV.L

residents of which th~U"
its;;(::'f,~?htful '..•.•., '.·,.•.•the inaction ~1
am'b,~ 0 a violatid~i9fi!b-~~i!J;igytto

'" . " ~"~/;;A-t;-'::;::~·~}'.i~;{f~::::~--:-)'~

The C 'i::~ further argued the non-provision of housing by the
Respon'c, icipal warranted their initial temporary
occupatio Porti O. They that living in Portion 40, an over-
crowded 1,,'" shland, was dangerously unhygienic and unsuitable for human
habitation. 'F~:~{f,>claimthat their su t relocation from Portion 40 and
illegal occupq.~'6nof Portion 41 was on representations by officials of the
Municipality to acquire Portion 41 and provide adequate housing
on the property. They claim these turned out to be untrue.

(i) Alleged violation of Artic1e 5 of the

96. The Complainants aIle
Respondent State
to Article 5 of the

97. Article 5 of

98. The

99.

relied

. .pal government of the
--r,,.,,.;-,- for their dignity contrary

of every individual to the

to provide adequate housing for
occupy without the consent of

Municipality in the Respondent State
under the African Charter.l?
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100. The Complainants argued that the neglec by the Respondent State's municipal
government to fulfil its obligations to pro~ide! housing amounts to a violation of
their right to respect for human dignit~. They argued that the fact that the
Applicants now face imminent eviction and homelessness at the hands of the
IDM Trust due to the Municipality's misrepresentation and neglect is degrading
and that such inhuman treatment is prohibited by the African Charter.

101. The Complainants also submitted that ~re occupying Portion 41, many of the
current occupiers of the Property submitted their C forms, containing an
application for housing, to the Municipality.v J;:;Q~~:'~81;guedthat it was their
understanding that Reconstructive and D~veloRW'~r;_t'P{''''''''amme (RDP) houses
would be built for them within five ye~rs, <i£~;~8!.,earlieVI"~ s from 1997. They
claimed that on 20 August 2004, frustrate? hy'y~a~';';J'2fw~~i!ng for houses, they
met the Councillor for Ward 35, Germi~~rt~'A:~r,iel'M~~.am1f· . ,',q advised that
the Property had been purchased ,pi;;t,hr ~~~S~pali~j~~~,. t at·&lii)eside~ts
were now free to move on to the .gFopert~{,since ~li-eRDP 11.~~~eswould be buil t
thereon. They further claimedthat this r~.pr~s~n.tation by tIl. 'j, " ·lJiricipality was
reinforced by the MunicipalifY'~;f5to.~ure~el).t:.qf a Grader on. ovember 2004
to grade roughly half of ~bePropeitifgr theit"d:~~~ling on the property in early
December by the 76 ~9us¢,holds. ):~:)".I.). '.

102. The complainaI}t~~s~t~~S~~~it~:B~i~~~t~J'~~~~Jact~h~'t the Applicants took the
in~tiative to re,s'.~l~etheir housi~&,~nd livihg Fjjy~Jems i~ Portion 40 by engaging
WIth t~e proM~ncial ~nd local g~~~~~~nt p~oves theI~ ~es~erate need for a
better hfe. Tlh~y claimed that the"des:,~s~cmof the Municipality to leave them
high and drY"~~'1~ucha critical tim~ 'ot~fed while givin.g assurances .:hat their
problem of n~np,~lessness was ;')beInf addressed IS reprehensible and
uriacceptable, and :~~<?,~~ted t~ ;~:liolat· on of their dignity under the African
Charter . '. ,., ".'. v

\~ ,<. '... ,.....'. ; '. . ,\' , j_>; :::.).;v'

(ii) Alleged vio?atio~. of/rrtic:les 17, 18 and 19 of the African Charter
'. -, / / '~"''''' "0' .:

'\._"." <», ':
103. The Complainants s~bmitted that the Respondent State has violated the

provisions of. Article 19 of the African Charter. They contended that by failing to
address the housing problem they face, 'the Municipality has forgotten that the
Applicants hk-\i-ehuman rights that n~ed to be protected.'19 They further
contended that the Municipality not only has a duty to assist them in terms of
the Housing Act an~ the Constit:rtion of)th~ Republic of So~th ~fric~
has a duty to provide them WIth alternative accommodation m<"-"t'~~~f~,

• • I 1}-::0~ \I\T <.~eviction, / ~0 ~""I'?- .1'1>
;l <0 v'<' ~ 'Q '\
QlS} (:j ~. °tll ~ ~

.. . ... ,)!;i (~ "iiU>~
18 Complainants' Wntten Address on the Admissibility dated 22 February 2010 pa~as 1.4. ~'" ~/~ g; tl
19 Applicants' Response to Respondent's Second Submi sion on Admissibility dated S M\trch"20JJ~1>- !f}!!} I

V I>- QQ./!
paras 1.1.7.1. ,1;, C'c ~0 i'(I'

"-v !:l? c}~ 0'< .'<:'''." "ISS/ON I\';~~ of(; .'

"~~Jifr5~~
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104. The Complainants further argued that al~hough the Supreme Court of Appeal
in its judgment at paragraph [14], set aside the High Court Order mandating the
Municipality to purchase Portion 41 fron) the IDM Trust, the Supreme Court of
Appeal agreed that the High Court Judge "was right in coming to the
conclusion that the Municipality had no~ dealt with the problems of informal
settlement on the property with measures of alacrity which could reasonably be
expected of them". 20 I

105. The Complainants submitted that they keserve to enjoy the same rights and
respect as the rest of the country and the only way,'fb enjoy such right is by the

J -- "_.-' ..." - -~

Municipality, a sub-national government of the"R;espond,ii'lt State, delivering on
its housing obligations with respect to th1oC9,pKahtsof PdtB.on 41. They argued
that give~ ~hat.they entered u?o~ Portio~)~~/~q~,~the~.~~~~a~~'~,9.~.the~unicip.al~ty,
the Municipality should assist In pr .ent11;:!go~;,theIr.:e'X,IctIg,!1,:Of ,I!1:providing
alternative accommodation, which it.h tefusetl.::to do>,: "'" _'-..o, - ,

,,_"- " \\~i~ ~("~~\'>,
106. The Complainants further SllQjnitte Il:,b~t g:Wen that 'tne",Sputh African

Government and the Constiti:itioh9:1 Court'i:~~.~lstto protect 't~lhuman rights
enshrined in the Bill of Rights of't~e:,~oJth R~Lts~nConstitution, the dismissal
of the Complainants' application for~:1~~yeto "aBF~al ~:mthe ground that the

» . ". ..." ., J "~'. -",O'_' ':'~~ ._ .. 6,._?-

application had no .prospect of s~~cess'; c;i~nied 'tljE3riYaccess to an effective

107. :::::!t~:::::~5:et::r~:::~:~r:l::::O:~~:~~b~:
accommodatiq,WJ;r.n.d eVict.ionwi.t~ou~''.~~~;'remedyof alternati~e acc.omrr:odation
would put theJ.1il:,;;<:!~dtheir famlhe~" 11{J;§ar even more degrading situation than
th@y:,cp,rrentlyare:" .ey further ar,(guedthat the inhuman nature of their current

\" : 'v, , '<:. P:'i'/ I
acc?~o~~:ion crf ._,T;t;~}~;f,t~'&i~;J41is tragically illustrated by the shack fire
Whlch}<Il1e(t,~o~men 111 u[·y:!Q009.

', ""~<'.:,--.........~

(iii) Aile ged Vi;;!.~~~~'~jArlt.cle~.nand 24 of the1frican =. .. .
108. The Complainants submitted that the Respondent State IS In VIOlatIOnof Article

22 of the Afr~c~l1>Charter.They argued tat Article 22 is prima facie violated by
the mere facftHat they have had to livel in a severely overcrowded Portion 40
that resulted in dangerously unhygienic conditions and various social problems
as neighbours constantly fought with eaoh other over living space.

109. The Complainants also pointed out that lpart from the water damage causea;;:t0~
I ~\.lMAN.1N ">.'

their shack structures, the constant flood in and around the shaC!:ioS~~6lRI1lJitg ..,~;~,.

00 /,(' ~"
c:{- ,,:>V ~

'? 0'. '.
• ~ . . 1'> '1,:£ _ . ~ \)) -,\

20 Applicants I Response to Respondent's Second Submission on Admissibility dated~Mar h 2~I3ff:~ ~ % I',
paras 11 7 2 {; ",.~. is (/)I;,

• • • • ·.1 ~ ('I "I>- Q:' I
;'<.) 0 I>-u-v Q s'
:\~ ~ ~ tJN

\ "'6- ~0' X-<:) 9." / ;'
'h s\Q1r -1I11~~ X-V /'r.~ru;~4-J.'bl' ~H<;;.s~.. ,/
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presence of mosquitoes caused diseasesi to spread quickly. Added to this, in
October 2004, three children from the Ro1oik9PInformal Settlement drowned in
the £lood due to heavy rains and the lack of critical infrastructure to handle the
storm waters on Portion 40.

110. The Complainants submitted that it is a yiolation of their dignity and humanity
under Article 22 to now face eviction bn Portion 41, after moving onto the
property with their shacks at the instaJce of the Municipality.st They argued
that it is no fault of theirs that they are i1' illegal occupation of the property and
currently facing eviction proceedings.

111. The Complainants submitted that in the face e proceedings against
them, they are currently in desperate !1;~e ~cco ,; odation and have
nowhere els~ to go to. T~ey do not ~Vf,retiily,\tav ~~:~~~," .,~?', d the~ liv~ .in
depl.orable circumstanc~s, m self c01J~r~:uEtedSR,fSfSWIt.,. m'. );lC utility
services. The only service they hav,EnstHe.communal wa ',' :,pmts. '.

,<f -,'I~:\\ , '!' '<:'~~:<['."'j;
112. The Complainants f~rther av~Pt(~]i~~att~~"~f~p.onde~t.state,·~~:i\fhe primary

duty bearer responsible for addresslJ.1g the hou~~l}gCrISISmusftake all
necessary measures to E;! '(,~urethat t~e:')' ~t altein~fi'Xe accommodation .

• ~~:'. M \~~i~:'~"-
B. Respondent State's ~!ibmisst '; "

.~ ~" . :~~, c, ."

'., .~. - -v-, .~(t~~:~~.'l.::·,d;'

113. The RespondentState submitteg.;~ft,pat,i consi~~ting the arguments in support
of its case, the, Commission mustjd~ft$ide the fbllowing four principles, namely:

'{" .:~,. ~':<'

the doctrine ofn:argin of appreciation?t~~~~finciple of subsidiarity, the principle of
progressive reali~a(~on of rights, and Ith~lfpfinciple of proportionality in relation to
the.rights alleged by the Complainants' to have been violated in this case.

'-:'\;~r]l':':>"', -. :'\"" ,',' ", ,,:{~,f I
114. The "~~SR~.J..:lgentState:,a1;'gu~ci·tJjatbased on the allegations of violations of the

Africcit~:,~ha'rt~t411efollowing' rights require the Commission's consideration, to
wit: th~\~tg~f:jJ~O'1i~g'~~~$~~he right to *~man dignity .(Artic!e 5), the ri.ght to
educafIon;'(~rtIcle 12)~2~J!ieright to protection of the family umt (18), the right of
peoples td;';~A.ualitya:t{d equal respect (~rtic1e 22), and the right to a general
satisfactory ''''"virorunent favourable to ieir development (Article 24). .. .

115. The Respondent State submitted that, 9ased on the COmmISSIOn'SdeCISIOnin
Prince v Republic of South Africa,22 the Afnican Charter is informed bI the_margin
of appreciation. In considering the violations alleged by the Cq~-he"
margin of appreciation doctrine, the I Respondent State t~;:~ARii[ s *,.

_________ ---','-- I Ihv; ~ .' U'1o~
21 A Ii I R R dent's S d S b " Ad' 'bili' ii d M' (~~3 ~ ~ \pp cants esponse to espon ent s econ u mrssion on nussi ty ui<ge a 'Cll~:<'r' ~ --< ~

I '-""'"" 0 (Il,

paras 1.1.7.4. ' '\',:a up. 0:: /)' e.:, o '6 p'u- Q
'·A Ci. <;':, 17 t5J

22 (2004) AHRLR 105 (ACHPR 2004), paras 50-51. ',,~:"'6- ':70's/o \~~'O s: '
\.... N A"RICI' 'Iv; {JY

'\', _, (. HOMME E"( Q"-'=' ~'
~~~..l!''''''''~~~~
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important role for the Commission. that, in this case, its legal framework
responds specifically to the realities South Africa. The Respondent State
amplified this point by illustrating tha within its national context, it is for the
Respondent State to determine what need to be followed in order to
realise the rights protected both within South African Bill of Rights and the
African Charter on Human and I Rights.

116. The Respondent State also invoked the . . of subsidiary. The Government
argued that the Commission is not to substitute its decision for that
of the South African courts at Complainants. The
Government drew the attention of the decision in Prince v
Republic of South Africa, where this the principle of
subsidiarity informs the African tional or regional
human rights instrument does to its under it. As
such, the Commission cannot
the Respondent State.

African Charter.

117. The Respondent State also
rights in the Principles an CUl

Cultural Rights in the
"progressively and
the resources av
is taking "'TQ',.,,,,C

Rights in the

118. The
2013/2014
need r-of
availabTe3nthe\' : .,,, ....;:,.>;',
SoutRi\AJricatl~~,The
from if§2'pep~j:~~J{lt,?fHuman
and hoJ~ip,g~"'subsitlf~~~;ifladbeen
Africans. '~~d that th~::>Departmentof
million more-houses to be delivered by

the period from 1994 ending in the
3.7 million houses to those in

"....•...'t·,,'),":.!,'~,',~tely24% of the formal housing stock
access to housing to about 12.5 million

that according to official figures
as of 3 May 2016, 4.3 million houses

to more than 20 million South
Settlements has set a target of 1.5

9,24

119. On the principle of proportionality,
balance must be struck between the
public interest. The Respondent

Respondent State argued that a fair
of the general interest and of the

argued that

23 African Commission on Human and Peoples'
of Economic, Social and Cultural Rights in the African

24 First Submission on Merits on behalf of the
of
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Commission's own guidelines acknowledges that the rights of the
Complainants cannot trump the rights of the community at large, but must be
balanced in order to achieve a fair result.:

120. The Respondent State submitted that the Commission must apply this principle
to the facts of this case by recognising t~at the Respondent State must balance
between the rights of the Complainants with that of, first, the wider South
African community in avoiding wastefrll expenditure on land that cannot be
developed and, second, other people i I a similar situation with that of the
Complainants who also must follow the procedu:nr;~or>Cl,cquiringhousing, and,/' ~.,,, ~'" ' \
third, protection of the proprietary rights of the 0wners"ofthe Property.

\' ~

(i) Right to housing
\\'">::,, <~:':',? ;:; T' -. .'

121. The Respondent State submitted that prnna.".".recourse of~th¢Cb~plainants
in terms of the right to housing is s,,~ft, 26 of it~)\f=onstltti:q.R,n.Se'ctibr{26 of the
South African Constitution pro~i<;tesfo ri ;f access 'tq,'~~~"qpatehousing.
The Respondent State not~d;'\tt~at al~ his right t§9'C)grused in its
Constitution has no dire~t eciuiv~i~l1.t.in the ';~ti~J,~anCharterr'this Commission
has held that the right to-housing is pro ected ih~;, e African Charter through a
combination of provisfo~"protecting#ief:i!&,ht to " \;.,,,~Fty(Article 12), the right
to th~ highest att~~~~~~esta~~~r~;,~t·~m:nt~l~~Il~p~~:~icalhealth (Article 16), and
the right acco~,~:eBto't~e fa~l,x«~rtIc~t 18);~~.;~s such, th~ Respondent State
:;;~~:d to ad~SS the right to hq~Sl~;;!terms of the combmed effect of these

122. The RespondeI).,J,State submitted ;,tha,tt>iheright of access to housmg under
sec~i<?n26 .of the:;;$,;~,~S~Afric~ C~#stitu~ion has been dealt with extensivel~ by
S?u~~\Afr).~~n c~urt~~:~~t~t}!;c~~!~~te.T~e Responden: State alluded to ~an~us
pIece~;pf1~gIs.l~tIon tnat~na,Me~eeenenacted under section 26 of the Constitution
to give,:~£fect"9,9~P4P.the right to access to housing and the prohibition against
arbitrary"evic'iions.',,,1)iest::dnclude the Ex~ension of Security of Tenure Act 62 of

'" ' ' ';. I
1997, the Prevention ,of'Illegal Eviction From and Unlawful Occupation of Land
Act 19 of 1998, the Housing Act 108 of 1997, the Development Facilitation Act 67
of 1995, the ~at~cmal Environment Act ]07 of 1998, and the Municipal Finance
Management-Act 56 of 2003. I

123. The Respondent State submitted that tie competing interests between South
African law and the Complaint currerttly before the CommissiC-)TFN-"requirea. I .~~ ",UNiA AIVfj~
balance between the South African I government's oI;)'$"a!WniAltuil(1el1o~the
Constitution to provide housing and the basic principle/ptt e....c;ove.rnm'€J1t

i ff; t~ jH
25 First Submission on Merits on behalf of the Republic 10fSouth Africa, pa~ ~.1(b itin~SEMC affrl C;

Another v Nigeria (2001) AHRLR 60 (ACHPR 2001». '~}06.\.5' p,'J- ~0g""I'/) /
\\.s, ~<:> "'I

.>~Oly A':RICP.\~ «..::,~.
;', (";.;01\7 o~s'?_/-
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must uphold the rule of law that prevents the illegal occupation of law. Added
to that, the Respondent argued, is the Jbligation of the Municipality to ensure
that expenditure is incurred in accordance with the Municipal Finance
Management Act, which ensures the fisdal responsibility of municipalities.

124. The Respondent State submitted that as part of its responsibility to make
adequate and safe housing available t9 the applicant, the Municipality has to
conduct a number of studies on the pr~perty under consideration, including a
feasibility study, a technical survey, a domolite stability investigation, and an
environmental impact study.26

,l}:Jt ',,,,i;\,
125. The Respondent State submitted that] if tAe;;'1;yIunici:p~litywere to simplyI 1>,,,, '1,.+,." ..:.'-),:.. ~/_~:.:

purchase the property or any other prol1'erty"tor''t > matt~f without complying

:!id::dne:::::Ju]le!~:~~~tu~:r~?~~!~:<~f~»i~;1u!n~:
Management ~~t, ,:"hich CO~ ..I..d.i...,.,.;,•.."....,..h.'.~V~"'.~,,.s..er~o.u..s.fJegal "'c~~~..e.\..quences for thegovernment officials involved Il'Je:Judmgc~.Tmma.~.prosecutib..

«fr;~~z!:!~;:!'i:_': '.' , :, .... "
126. The Respondent State submitted "tq~t:,SlDuth'A:f:ritanlaw aims at implementing

section 26 of the Co~t~fution in a\~~i!~nced>In~))rer, the property rights of
landowners, the rights-o' , ,<:;cupiers",,~p~~i,~t~allyof'~liln;~'rablegroups, as well as
the rights and obJig~tipns 0 '" , '"fueht -wi,l;:' egar!~,tohousing.s?

<!:.~'> .. - ,'- .'~\ '> , _ x ,,::,';_r;::l:~_;fJY

127. The Respondent State submittecftplit in impl~¥~nting its obligation to provide
housing, the .Complainants were:"'Il.l§>,vedonto the Property as an emergency
measure follQ:w~nga flood in th~''':~'!i>".;;:where they were living. However,
following an apPli.cation for eviction e Complainants from the Property by
the-lawful own~r$;\:tl:teIDM Trus~/}he ~unicipality has been and is still in the
prdc"~~s-:otprovidiitg.ap:prppriatehbusink for the Complainants."

\j!"~t.;~~~;~:?,>,a, =: ":'j~':'~
128. The R~s.p~it-a~~tj';',$tatesubmitted that the Municipality has provided basic

services' :'to th,~;tCorupl~hl,ants in response to the High Court's judgment. The
Government" argued"/{1;ldfit has been dJtermined that the Municipality cannot
purchase ttt§, PropertY as it is not sUiiable for habitation. The Government,
however, clcilwed that it has identified JIternative land for development and is
in the proces~;;5rfinalising the last legis~ative requirements before construction
of houses can commence. The Respondent State added that the Complainants

I

I _
26 First Submission on Merits on behalf of the Republic [ofSouth Africa, para 5.25. ~
27 Citing the Extension of the Security of Tenure Act ~2 of 1997; Prevention of IJJ.,~P~~~ti,Q,J4)fi ~~

and Unlawful Occupation of Land Act 19 of 1998; Housing Act 108 0~~99J;,~~.elQ men~~
Facilitation Act 67 of 1995; National Environ lental Act 107 of 1998;.i'"MUniciPt.cl~.~in c! ~ \\~..
Management Act 56 of 2003.. , ;' ,~:(;·'qr:J c Gi

28 First Submission on Merits on behalf of the Republic of South Africa, paras 5.29-.5~\. ',,,"", . /gJ=i
:, q p,u-UA (? (/) ~
\,. ..~ Q /1
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will be among the persons to benefit from the housing once it has been
constructed.s?

129. The Respondent State submitted that while the administrative process to be
followed in the delivery of housing may seem overly cumbersome and time
consuming, the Municipality has no choice in the matter. It is a process that is
"required to ensure that all competing /interests (that of home seekers, the
Municipality and other citizens of South Africa) are accommodated. The
Government also argued that in accordknce with the doctrine of margin of
appreciation, South Africa is best placed to determine how to accommodate all
competing interest, and that the process Icurre,n;~lY'cont~in:ed in South African
legislation has been approved by South Afric~n:ES>Rrts. \,:)

'<_, ::~":~':;>_ '~:i;l
130. The Respondent State also submitted Mii:ri~~,~l(ai~'ty;~;nil~Jolloweddue

process under South African law aQ;r ter'".l assi~~it:!:g~the(Cqr,nBlainants.
And that the Complainants hav:e,~&ci"'~i%,:,;~,inba~(}faith or" ~b~sed due process
considering that at the time they·p.pproae.,·~W'tl}~t~ommissib:Q.,.theiMunicipality
was already implemented <:;6ngqi,ng ~r'" s;/ to address ':'vtI1~ir plight of
homelessness. -.'.t'," '.,'

131. The Respondent Statl~'~ppitt,ed p~~lit~0:~~~ase0" I' ~i'al Economic Rights and
Action Centre v ~~~~iflg"(SE~~. s~~e)oft tr~i;;t;i~htt9ii ousi.n~ un~er the African
Charter d~es 1}f't>appl~~,t?thlS<CCl.~,~becaufe the,fGl;ttsare distinguishable on .two
grounds: fIrs~~'y,no eviction order .has been made and, secondly, South African

la,: .provide~:'~\ap.p.ropriate prote,c...,'...t.l?·•.n rl..i?r the Complaints against forced
eviction.v "i: "

. ' ff~ ,

132. For-these reason };:the Responden~:iBt~te submitted that it has not violated the
right ,tb' housing of?tI1~::(2cnnplajn~~sund'er the combined provisions of Articles

" '-_-, " '- ""l,. ·'i,'',r. - ''''':!···~:~7f.j,~';'·'?,; .
12, 16·andJ8.;of the Africani~n:arter.. """" ': ::, ....",

(ii) Respect for,hu;nqf{/li'g.n!nI(~rticle 5)
~ " .i' ' ,

133. The Resp~~4ent Stat~ submitted that thr alleged violation of Article 5 of the
African Charter Jacks merit as the Complainants have made no specific factual

, . \':>/' I .
allegations a?oiit the right to respect ~or human dignity. The Government
argues that it would be unfair to expect the Respondent State to make
submissions on this alleged violation] because "the Respondent has no
indication from the Applicants' sUbmissidns regarding the alleged actions of the
Respondent that allegedly gave rise to thik violation."31 ~~~~

I ..
I%P"'e;,":-CP-OARI4)" o~

f/~ 0..0\
;j~ - <1"\

29 First Submission on Merits on behalf of the Republic of South Africa, para 5,3[ {tThJ'l' Ul ~ \

30 SERAC case (n 25 above). I . ,\10 () ~;!:;;I ~JClt
31 First Submission on Merits on behalf of the Republic f South Africa, para 5f3~....~ AU-UA !5. 0

~\<1. ~ ,s:
";~ 15'/0 0":-':> ":> .'

\.~ Iy, ~ 4~·RICP.\~":- ~v'v~/
o,;,;~%}~ ~..Q.6.f-:;51,~~,..
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134. As such, the Respondent State submi ted that no violation of this .right has
occurred.

(iii) Right to education (Article 17)

135. The Respondent State submitted that the alleged violation of Article 17 of the
African Charter is not in contention as the Complainants have not contended a

I
violation of the right to education. The <Government referred the Commission to
paragraph 2 of the Report where it is stkted that the new housing development
will encompass educational use.32 I '.';:'>

136. The Respondent State contends th+ thl.,~:c.~m;;:irt~)iS a ploy by the
Complamants to abuse proc~s~ a~d gal, s?~e pr~e~~nha~:;~eatment over other
hous.e seekers who maY.be living m cO'B~.~58~7,~lrcJ:l~~tCl_~ces_Qt..whomay also
reqUIre emergency housmg from the M~mcIpah~. >..'.;, .., ';.

137. On the basis, the Government St11;>r:utf~·L ,hat t~~~,~ompI~i~t:'hqsb.~e~ instituted

in bad faith and that the.r.e h~~~:~q~~.•..:.~....e.e..J..I."'::" la:trbn of Article'4~6f the African
Charter. '''S;>'' <J

, , .,_"'~~~"'!-'>~'\. ,. -~.
(iv) Protection of the family 1j,fl~t'(1rticle 18), ~qiaJiJYof per rights (Article 19), and
economic, social and cultLl;.~p{develQP]:!1.ent£4Jrtzcle<:z,:gp.

/::' ::/i'<:,.., '. '.:i'C;':, . /;.<' I~' '"." .'-,
138. The Respond7;~f/State submitt~<;i(~thattje Coi"I)l?lainants have made no specific

factual allega,ti~m about violatioris.ef the right 'to protection of the family unit
under Article\i~\~,the right to equalltyi':o£gersons and rights under Article 19 of

the .Afric~ Cil~\t.l:r......•., a.nd th~ right t'..o•......~S?ltri.omic,social and cultural deve!opmentuI}ger Article 22:~9t!he African Ch.~rter. The Government argued that It would
beunfair to expect:·ll[!.~,.ResponderWStateto make submissions on these alleged
violilt~~~('a~, ,the ~~s'P:9!j}~5~f;~;;flasnp. indication from the Complainants
submissions- .regardlng tHe alleged actions of the Respondent State that
allegedly. gayy,tise:tQ,thi~ violation.

'... ,<:,,' '; , ","~:, ," ':.' ," "'1. "" , ;~
, ,~-\ ,:,>,,;, " ~" ';__'.' :

139. The Respondent State.urged the Commission not to entertain these allegations.

(v) General satis;~·;dr.y'environment favourable tt their deoelopmeni (Article 24) .

140. The Responde~t State submitted that thJ Complainants made no sp~~_tual
allegations about the Respondent State'ls violation of Article (p44~1fVi~an

g. ",,, \,-CRETAIi' 1c ~Charter. f/-'¥'" ':> '''1)- O.¢ ••

141. In response to the Complainants' contenlons that the MUniJt:1i 's ~.f¢ .afed~\\
, I "I"; (") . \;':...!/J. W;u ~Development Plan does not truthfully represent the MumCip~hty 'S....actio Gi n

~\.d. ~ AU-UA t:.;::z: ff
\ ~ ~ ij'f,{
\~ (. "'01- ",'J!

32 First Submission on Merits on behalf of the Republic of South Africa, para 5.42,'~ -Y0'h "lk'R/CAIN"- '0X::~,-<vC:i~
~;

Page 27 ofSl



p
Human Rights our

Collective Responsibility
African Commission on
Human and Peoples' Ri~lhts

because it does not adequately ensure tlhat the Complainants have access to
housing.s' the Respondent State submitted that the question of truthfulness of
the Municipality's actions or whether I the Municipality's Integrated
Development Plan provides for housing ihasl not been put to or considered by
South African courts. And that althouf"h the Plan has been submitted for
consideration by the courts, based on the rrirtciple of judicial difference, it is not
for the courts to prescribe to the Munici~ality what project it should undertake
or who it should prioritise; provided it is satisfied that the Plan meets the
requirements of South African law. I

142. The Respondent State further submitted tat in Municipality's plans
to accommodate the Complainants in the ilIa Liza Ext 5, the
question of whether the Municipality' s ~pt~~ra Plan provides
access to housing is moot.v " '4Y~k,ii\

143. The Respondent rejected the ..,a:V ~~;'{'\he
Municipality has not submitte~;l~plan iFe.rg~hcy Provincial
Housing Department and thefg£> in c n~ayention of obligations

, ,;L.-'.".",

under the South African Housing . e 0 ptC)~i,~efor housing and
in situ development= ",he Gover argu~s.,;'t~at the issue before South
African has never bee ther or unidp~j2;ty: contravened the South
African Housin~?~ggt., - an Will' I re:nj~aies must be exhausted.

144. The Responq~h~" Sta:: submi thatl on e basis of the principle of
subsidiarity, tf:\is not for the Co iorit to determine whether South African
judges have n\i§jnterpreted South A

.,,"\, \

':t,_\~;~~.~", iUt,
145. Th~;ii~~spondenN:~~~.t~also subm.~~Wedthrt to the extent that Article 24 of the

~fri~(:~~ arter is re~~~~j'jt~:;&~rJig~t to I~ater and san~tation, .the M~nicipality
did rt~~t. the dec1slOn;'<DtitheHIgh Court to provide baSICservices to the

. Compl~f.na. e property and that'l'n fact, water and sanitation services
have be~\ i, !1l applicants."

146. As such, ~ Resporij:nt State SUbmitte
l

that there has been no violation of
Article 24 of"the..4\.fricanCharter.

, I;: /

....... J .. ~~.
33 Complainants' Wntten Submission on the AdmISSIbIlIty of the Complaint ~'GP22c:Fewrua:nY.<J~oa;~~\_

para 5.3. I .«.,0 ~\.
34 First Submission on Merits on behalf of the Republic df South Africa, par~i~t~O.3. :~, t\
ssComplainants' Written Submission on the Admissibility of the Complainl!'!''r 221'ii.!!.ill.."b 2 'W' ~);

paras 5.5-5.6. I ')\ &. ~ AU-U f! f i
36 Ci~g the African Co~mission' SPrinciples and Guidelines on the Implent~t~~~"Q.~~jftt Jj

SOCIaland Cultural RIghts. ~1/t~:·f?ICA ..lN'E.0-:;;;"x,c" f;'
""~T DES ?'E.\) ,#P'

~~~_...
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(vi) Response to the decision on admissibility
I

147. By Note Verbale LEG/ ACHPR/COMM/377 /09.23022015 (30107) dated 23
February 2013, the Respondent State ifI dicated to the Commission that the
Government intends to reopen the issue of ~dmissibility in its written and oral
pleadings on the merits of the Complaint 37

148. While acknowledging that the Commission's Rules of Procedure of the
Commission does not allow a reopening of admissibility proceedings, the
Respondent State submitted that lo~al.r,m~dies ~~~:~:,1nptbeen exhausted. The
Government argued that the commIss101did not have'q~l';~hefacts of the case at
its disposal when the d~cision on admiss'bil\~:;~,~s made.~~~terms Of.the.~eliefs
sought by the Complamants before South AfrIcan, courts, the availability of
sufficient remedies, and the imprac.t:I~ii~!B:~'df~~':ppl'~~ihg·,..Jhe remaining
remedies.v .' >';$. " "': '''''', "" <",.,_, .> "

...... ..."
-"~","'\ ..,-.

149. In terms of the relief sought b~.}tfieCO"J. ~Jflina<,.;;;before 'Sq~tl:tAfrican courts,
the Respondent State argu~;9:!t,bf;\~the 1'1:"'" e'~Gofrelief fr0rt,l,"€viction of the
Complainants has not yet been deci(led ry . f the superior courts of South
Africa. The Respondent/State argu~a.'::tliatwhi part of the eviction claim,
which has. to do the .'p{i~~hfs~of t~~;pr~~;{~y f? ",/ urn ?f ~250 000.00, has
been considered J?y.'{~~eco-qr;~~~~!'te}subst!arr~I~eISSq,~Son eviction are yet to be
decided by th~,,;~ighCb,urt. '<t" ~ "',:" ,>

150. The Respond~",n,,;,.,t,State also ar~)d"t~, ,t I 0 m~~:er concerning the violation of
human rights\:I~!scontained in the··~2~}.1 African Constitution was brought

be~o~~the cour1!£t:;2~),", ,(j~W <i';>
151. In t~?~s:~,~,theavail'~~~:~i~~,,~Lr,;~5dies,the Respondent State submitte~ t~~t it is

not s~#I9~ntJor the"';G:Q@:r!J:!;!:ll1antsmerely to show that the possibility of
succeSS:~iS,I()w,:p~'t1:t~:f,u,rther appeals arel,difficUltor costly. To the Governme~t,
the test-should be,<~het~er the mumcI~al system of the Respondent State IS
reasonably.capable of providing effective relief. As such, the Respondent State
submitted that effective relief is availaBle to the Complainants in the courts
system of theRespondent State.



their rights remain protected under the Prevention of Illegal Eviction From and
Unlawful Occupation of Land Act whio balances the rights of illegal occupiers
with that of the land owner. The Re pondent State submitted that it is not
guaranteed that the IDM Trust's application for eviction will succeed in the
event that the matter proceeded in the High Court.

153. In terms of the impracticability of JursUing the remaining remedies, the
Respondent State submitted that the (Commission's finding that it would be
impracticable for the Complainants tb pursue their remedies in the South
African court is unclear. Relying dn the pri"nCipl~, of subsidiarity, the
Respondent State argues that South Af~ican couifs'are<I;;e~t placed to interpret
South African law and that South Africkn ju.9~~~:qre besl\lJlaced to understand
the plight of vulnerable South Africans. ,Cit" a rt-q:&p"er,~F~.~"~:sdecided by the
c?urts, t~e. Respondent State argu~d t~~.y ~,~:kfrlc~fh~,0U:tt~;:lh.Clv~"c.~.r.neto the
aid of victims of alleged human ng, buses b,~§ed dI\4he OUtC0m~,of several
decided cases.P And that the CC?~p .j~:pts ha~~jadva~~~chZlO sub~lssions as
to what prejudice they stand t~is.uffer 'If(§..8u~Q;;Africancou1\ts,.-;i£-they ran the
ordinary course of the eviction' p'r~'G~,edihgs1ij~~,ore the High C9:tirt.

154. The Respondent State ,s:u~mitted ~~~:]~J~alre~e ,,~have n~t been exhausted
and the complaina~~§:·h'\v.!:,;~dvan~~~El";10~~p§tsonsW'l,~?'¥twould not be possible
to pursue any 0~J~~i;!N.JTIedl~~)~:~0nsttateCli~~¥,.the~~espondent State.

155. On the basis '(~ese ::;gume~~~l1.e R~POh~~~'State urged that Conunission
to make a fin~~~g that the Respona~iit,?~ate has not violated any of the rights in
the African Ch:~her. '.' . ,

~(:\::~:~;:~, .
~~~~~:;_'J':;:. )1.\. ..'

The COll1~ission' s a:ri~~y,~ison the Me °ts
·~C:~W<':::'~" '~"" > .,,:'::.,,-, _ .~>

Respondent~,~Ji., lel1~,:: the ·~i;!lftlH§i 't'e Writren submissions

156. Before '~~d:,~e'sirig::t~r';F;garties'.submis1ions, the Commission no:es that the
Responde~r)i/S~ate h~~;i,/taken Issue wfth. the way the compl~m~nts have
presented \~~elr arguments on the IIjlents before the Commission.s? The
Respondent'State argued that the Complainants' submissions are vague' as it is
not clear wh~t;;ll1e allegations against t~e Respondent State are that need to be
answered', ana that the vagueness of the Complainants' submissions violates
the Respondent State's right to a fair hearing and due process. The Respondent
State argued that such uncertainty places South Africa at a disad;vantage in
these proceedings because it is forced t~ submit pleadings Ah,/.~, ~~Dav~l~_
wide in scope. ~~o u«-~ 0':,:, '.r. 0 ((; ~ ...."\

1r/i0 .. ' o~·!i ;~) ~Vi
39 First Submission on Merits on behalf of the Republic of South Africa, para 6.~~ ~'·.DI'- ~ (/) t
40 First Submission on Merits on behalf of the Republic bf South Africa, paras 5.i\\~~4.C'l I'-D ,g; ; &'

\0C?: -i:-tv,:J,
t~'Cl- ~I ~ </<,; i'~\):"'t>- sSION A~~\G iG,'? ,/

'<'~~~~1'
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157. These observations on the form of pr sentation of submissions strike at the
procedure of the Commission, which iJ guided by its Rules of Procedure and,
therefore, worth addressing.

158. Generally, the Commission receives and deals with communications pursuant
to its protective mandate under the African, Charter. Article 45(2) of the African
Charter stipulates the responsibility lof the Commission to '[e]nsure the
protection of human and peoples' rig1:lt

1

ts under conditions laid down by the
pr:sent Charte:.' One o~ ~he conditions lai~ d_ownf?.: the Co~ission to fulfil
this mandate IS the ability of the Co ISSIOnA!~::':):q.'t'XelopItS own rules of
procedure, including with respect to the agjpaicatr:(' \. of communications
submitted to it.41 4f "!". '\'.";l

wc,,~'/", . \ ,JG;1
159. In this case, the operative rules of proS, ,g:u:i:,~;*1f:Q-der,,~~iC;,

was filed were the 2010 Rules of Proce'aure of"ihe Co~is '" '.' ' :10 Rules
of Procedure stipulate the spec,~£ic'<i~9rmatidp:\ that·;'~~;~t be ~~n ~ined in
co~unications file~ ~efore.!. 41;VC04l~si,,?nJ9r ~~ch c6~M;ttjcations to be
seized by the Commission. 'p,: ,n~ludes t1):e:;-provIsIOnof R~le 93(2)( d) of the

,... ". I ' .... , '/
Rules of Procedure of the"Commis'si~~r .hicfi)'~~9vides that Hie Secretary of the
Commission shall ensure" that Co . ! '!!1'" • cations ;'aadressed to the Commission

(,,:~~<'.~',... ,,~:::,;;.,: I ~<..", .-.
contain, among othef;''t1fi~B:&.s,"an,<~i~eOI a. the (lC~,'Qr'situation complained of,
specifying the place-duie. and:fi4. (f;the allege. iolaiions .

. ','. " .::< "'::'''. ,: I "., .. '>
160. From the allegations filed by' ;~,,)\Complain!itnfsbefore the Commission, the

Commi~si.on fi_~dsthat, by themsel~~~\~~: clairr:s against the Respondent State
are sufficiently-clear and meet the 4:?g~~' requirements of Rule 93(2) for the
following reas'~rls, Firstly, there i~\~;;~hown author of the complaint whose
na~y"nationality:(~nc.i signature ?f~ ide~ti£ied in the complaint. Secondly, the
a~c6~ft~<£*r~~~a~t or.s~~~ti~~:S~,Wpl~i~e~ of, incl~ding the natu:e of the .alleged
vIOlat~?ns;'(~B'i;tm~case, the' non··provIsI01jlof housing or alternative housing and
basic s~r,vices)~).tn~~?;:placeof the alleged violations and the period when the
violatiori;:~r~~t?onsiae~~'8::jtohave occurred are contained in the complaint. It is
based on tl\~se reasorjs of sufficient clarity that the Commission became seized

161. i;~;~;7~fi;;~;r;;.;~;~~;1:Pl~~~:b~:.~~:n:~~~t::
complaint its.elf. ~ careful perusal ?f tTh,1e Afri~~n Charter a~d t~Itq~~~
show that neither instrument prescnbes a specific form of wnt1;4'8W;l'fiifS"SlOfi'S~.,
~nthe pr~ce~ding.s of the Commi~sion. Hpwever, the CO~iSSt.~ Ef~eS'~~t <"~~ .

ItS Rules m isolation. A community reading of the rules, mclu;~l'ng rfu.lY::~f(2)ott %\
the Rules of Procedure, suggests that J complainant's sUbniPssiohs ~,gc.H~st1~ rJ>

.,;::. ~~ Q\ .1. ('I ~\)' '? '? ;",\ s(. q~ Q"-' ,!j t
41 African Charter arts 42(2) & 46. '.\'.y '1;r/S' ~X- .:§ i

~,f,. SION A"R\Cp..~ c"<?«; ,/

~?~~EC'lO~ ,.-
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State Party should be just as clear and
should have sufficient detail as to inform
or omissions that have occasioned a viola,

as the complaint itself and
State concerned of the specific acts
of the African Charter.

162. Yet, unlike the established practice ' submitting a dedicated written
submission on the merits advancing 1rnAn1~c. in support of the allegations
that specific Articles of the African Charter have been violated, the
Complainants in this Communication not to submit their written
arguments on the merits when called by the Commission to do so. Rather,
in their email to the Commission on 28 elected to rely on
their "written submissions on the . tion 377/09 -
Mendukazi Patricia Monakali."42In .on parts 5 and 7 of
their Written Submissions on the unication dated 8
March 2013. This information was
of which the Respondent State filed ·ts.

communica
that the Resp
24 of the
the

to conduct
is substantial
so, they take

how their case is
together with the rest

Complaint by which this
by the Complainants

T1c.1.O\nc of Articles 5, 17, 18, 19, 22 and
allegations has been articulated in

admissibility and the reply to the

164. At t~~;;:fimethe y on their admissibility arguments,
the S~~~~'t~t~kg!~not that the reliance on those arguments
by the CpmpJa;ili,ant~~by itself, was acceptable to the Commission.
SimilarIY~::\me/RespC)~Q:~ntState had knowledge of the nature of the
Complairi't::{?ndthe n.!iErIn arguments of Complainants. Having been duly
served witl\'B\allthe written submissions which the Complainants chose to
place relianc~'~!i:l,ndhaving specifically to each of the Complainants'
substantive ar'guments in its own submissions, the Resp~~~e~
cannot be heard to argue that" it is not, • what the allega~t,ie~~iY, 'S, ?i: thg,o<~i'

0' rvU U'. ~
Respondent are that need to be answered .43 ff ':> \ ~ %\

ff~ i.~ ~ ~)\

42 See Complainants Attorney's reply to the s em,ail titled "Re: LeU: ~, &i :~a~:l1i~1C/)'~
.., "~~'1'{1' 1". ~ {<-0377 of the Complainant" dated 28 January 2016para Also see Complainants atto¥~leysq;eF~~6-1"~":J'X~'"

the Commission's email dated 16 May 2016 para 3. ~
43 First Submission on Merits on behalf of the Republic South Africa, para 5.2. .............._,.-
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165. This is more so because the substance of the Complainants' written submissions
on the merits in this Communication ar~ based on the lack of access to adequate
housing and basic services, the poor li~ing:conditions they have currently and
the impending threat of homelessness ~hat the Complainants face. These have
been duly forwarded to the Responden~ State; and these have been received and
robustly and appropriately responded tb by the Respondent.

166. The Commission finds that the comPlallnt itself and the documentary evidence
by which it is supported as well as the written submissions of the
Complainants, when taken together, gfve sufficient clarity to the Respondent
State of the nature of the allegations levelled aga*st it.~VV:hi,lethe Complainants'
processes may be untidy for conducting on~:'s::t;9a§,e,it dogeynot contravene the

Commis~ion's 2010 Rules of procedure !Alt,.i~~l~\~..•..;.i, any::e:x.p..r:~~frs.,ti.p.u.la.ted for~ in
the African Charter and the Co~r§sro~;~\ Rules':,bf. ,~~0ped,l1:re,written
submissions of the -parties are n9h;~~'~tende($ijt.?be\.s'~""tediilical ,~Qr' overly
mechanical as to make it di£ficul~,,£br\t!:i~5,;mlett~\~rdor tifl~oR!Usticatedlitigant
0: hi~ or her legal represe~~~g~,~.s -. ]~('.~~I~J..~'....t!.' -:allegatiOns,<9.f,human rights
VIOlations. '.' -. ·it,; F'

. ' , : ~';~i-, ': \:):,' ,,¥

167. While written submissions in proce~dir:gs befor,~f)theCommission should be

presented 10gic.a..I.lYa.n.'d ~t.?.." suf.£!~~ent':4~t.ai.Ito.<l!~J5I!, the other party fullyco~prehend ~~~.,~cl~q.uate.l%:t~~Pbnd o ·tJ;l~:::-...a~l~galIon~,~he re~u.Irement of
written submI,~sIOnsis-not mt~tl:,q\edto i lock t~~,vast majority of litigants who
may not be l~t,tered in the process~~ and procedure of the Commission or be
such as to ma:lk~it so formally pre~~~(b~JI~s to prevent litigants from being able
to simply beartheir minds on the suH~ft.~rtteof the case as best possible as they
ca~. The Respondent State has; prdperly challenged the Complainants'
su~~~,~~,?ns.!f~w,~~er(the co~~~sionlfinds that there is n~ uncertainty .inthe
lattelts':'§Hl:>:q:usslOnsth:af;,plaGes'the Respondent State at a disadvantage m the
procee'dings::l';::'"~>,,. ' , ..: .,' l

168. consi;~\4lii~~~:~~~P1p'fr£iC allegations I f violations in this Communication are
in respeckr'9f Articles/B. 17, 18, 19, 22 and 24 of the African Charter, the
Complainah~s' r~liance on their submissipns on admissibility as the~r arguments
on the merits'-does not reasonably create a degree of uncertamty for the
Respondent sfufh that violates the Resprindent's right to a fair hea£j;ng~a.Rd~ue

• ~1,-\\'IUMANA,v-.~",
process. /~o elM/A o.o""'~'

.# ,,0 <c,C"'- , 1" ~o
/10,0 '" so

169. As s~ch, the Commission finds that the nature of.the alleg~~t;nsis ,~~~.~rnbly<t,;.,
certaI~ and that the Respondent State's observation - thati!he o~l~JPa ~ ~~~
submissions are unclear - cannot stand. \~ '6 U UA (5 c;j i

\~ % A • ,g: f
\.i. 'lQ' ~'? 0
'. .1'/0 <:; l{;

\~. 'VA"RIC;"\I,-\<c.. ~9.'V.. !Yo s~~
',.,-. 111M" E1 DE: ;:t<

~'ilr~_ •.~\. ...~~~
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Revisitation of the Commission's admissibility deaision

170. The Respondent State has sought to r~open the issue of admissibility of this
Complaint, despite it having been decided upon by the Commission.w While
conceding that reopening of the admissibility decision is not proper at this stage
of the proceedings, the Respondent StatJ's arguments in support of this attempt
to revisit the Commission' s admissibility decision are based on points already
canvassed at the admissibility stage) namely: the relief sought by the
Complainants in the domestic courts Jf the Respondent State, the domestic
remedies avai~able t~ the Complainants.land the ~~~~r9H~:,Eemedialoptions open
to the Complamants in the Respondent State. ,:{:;/ "<, };'"

171. Worthy of note is that the 2010 Rules of b_~~~:,~~ers ,i','!'e ~idance on the
conditiorus) for granting a review, In P_~19cu~~r,~ul~1~P'(~)0~:. des that:

If the Commission has declared a G~fffffiUj1!ic~ti~~:i!hadmiS":~~'b,thisdec o~ may be
reviewed at a later date, upon the/5'ubmission -,Jf ne~v/evidence;<G~/ ai ed in a written
request to the Commission by,t#-{t." hor. '\'.{'!: .....' '

I' \l' 1- ]': •• ,

-_.; ..,~.

172. This means that under t~,~2010 Rules:\]0.f,yrocedtifejofthe Commission, a review
of the Commission' s p,~~l~tonon adIIJ:J§S". ity carv.p(;,cu)',>wherethree conditions
are present: Firstly,.,t]1e 'C2i,:~¢issi, ;'\if:mus,':aye fo{l,ila'that a communication is
11 inadmissible" i ,:Seconqr the(i~~~~( reqJe~t~!t~~~,~{~e~iewmust be accompanied
by a 11 submission of ne.w ~vid~i;i,S'~,;;';andi third.~~:~fierequest must come from the
author of the Communication, nof,:the,Respondent State.

173. :",ssuming th~,~\~p~ndent ~sable t;~tsuch a request - and the Resp~ndent
IS;n..9table to do.so.in this instance'> 1t IS clear from the Rules that a review of
the'" '" 'ssion'~~C!e9is}onon a,dip.issib~lity is preconditioned on fulfilling the
othert': :Q§1Dditions;·"hb,afJi$j~tl}El:;~ecisiohmust have been declared inadmissible

\'<\ "'v\",,"""._, ' -..".,~:,,_, ..- I
by the~\Co~'f?§i,?n, and the Respondent State must have produced new
eVidence\'h,:::.~6t;;;'0''': - ';' ,

174. The Respoi.1~ent State'submitted that th~ Commission did not have all the facts
at its disposij~,when the decision on admissibility was made. Yet, the facts on
which the Re~~~Sil~e~tState relies in its sfb~ssions hav~ already been .brought
before the CO.inmISSlOnand taken due cpgrusance of. WIth~ut pres~nt~~~~,
and compellmg facts, the Government has merely reIterat~d~,~"t~~~i~~~,

h . f hi . f I I di /',,-.~"'S;)".,,1-l ~U'.,"targuments on t e requirement 0 ex austion 0 oca reme le~~W'1:tlcn- ~a.~\'<.
!.~'0 sr: Ji> ':,><\,~(/<!,li; r"":~-:"''' ~"t\

,J 9 ,0 "~'>1.'\' G1 ~ ,
~ 01 ' .·i~"t.""~ 5 ~" h

'!r;:, "':~-~~~. ~ .j,~ 0-: (I) _~~ f~:
~t>. Q t'urll-' ,'"i'., ;>.'0 0' (;J f§ t,

", 'i'l 0 »to r,
,J , "_ ,<-, '§!;?:~'Q.

I ,\' C: _',- &y /0 I

44 The Ad~sibility d~cision on this C~m~unication as adopted in Kigali, Rwanda, durili~t~ai:~~~~~~~O"v ",:
Extra-Ordinary SeSSIonof the Commission held from 20 to 29 July 2014, 1>- " "l'HOf;\~~ ,~-.-~,--.__.,...
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already contained in its First, Second and Third Written Submissions on
admissibility and duly noted by the CorSi on."

175. After revisiting its decision on adrissibility, it is the position of the
Commission that, unless (a) it is a ,I:equest to revise its decision on the
inadmissibility of a Communication and (9) a new and decisive fact is adduced by
the author of the Commission in support thereof, a review is unwarranted. As
such, the decision of the Commission ~n the admissibility of the Commission
stands.

.<:' ",' -. :-.,-
176. Regarding the substantive issues before the Co!1'iffiissio!'i;\theRespondent State

submitted that, in considering the atgu~~rts,,)n suppOrt of its case, the
Commission must consider the principles 0.£' mariin of app,feciation, subsidiarity,

~:~S;s:~':~:~~~:a!~~~~:;~~4:~tr:~!~t!;H~~{j:~~!~~~
has opted to treat these principles inJt:lli~;bpursedf;hs ana:iy~is,below:-"'"'

Alleged violation of Articles 5 ' ,: -, '< ;;~~]i;,[1'~~~';i:,.':j;;r " ",
".',,,."\, "{';'

177. The Complainants allege.a violati~rit~y,Jhe Re ,Q)dent State of Article 5 of the
African Charter wit~,':J;~,§pectto the4::;#~h1,~o liv~\ihf:g!gnity. Article 5 provides

th;;~;:~v~~~~;~~J~;;f:1iC:l;t~~i~he:;~:~~:::~~
degradation 1;91, man particularly si~tJerYJslaoe trade, torture, cruel, inhuman or
degrading pu#i$~ment and treatment shdU'b~prohibited .
.,,~ '~~~:;;;~~~~, ;~~ ,,~,;:

178. BY\t~e~t~.~orof A~ti~:~~,~;~._"_o.,,,..,f th.,e ,.A}~:ffoa~C~arter~ the protection of the dignit~ and
resp~c,t.:I.prhe!entIn ev;¢.~i~f:B:l;1:~~P"bemg ~s affirmed. In the case of Purohzt and
Another: v>The' Gambia, ffiei"Commission declared that 'human dignity is an
inherent basic. ·right .to which all hurrlan beings ... are entitled to without
discrimination.Sf In .Mddise v. Bots'Warla, the Commission also noted that
exposing ~ktims to <~personal suffering' and indignity' violates the right to
human digri~t~ ~pder Article 5 of the Afr·lcan Charter.f?

45 See First Submission on Admissibility on behalf of ~e Republic of South Africa (dated November
2012); Second Submission on Admissibility on behalf of the republic of South Africa (dated 31
January 2?13); First Subm~ssion Third Submission 0t Admissibility on behalf of the R.e.pu~s_~f
South Afnca (dated 13 Apn12013) paras 7,2.2-7.4. .~~ON";iu.'., '

46 (2003) AHRLR 96 (ACHPR 2003) para 57. .:~~\O~'2-CRET;'~:;V-1)'"
47 Comm. No. 97/93 - John K. Modise v. Botswana (1997) African Commission on Human ~ILd:P:U0 . '.. 1), o~\~"'..

Rights para 32. > <u . ..... ~ ~

(<{ :~~~ .: ) ~~ ..!U (1 ~I\-W)) (/l
'.[;:0 ,,' LU"
..\~ 0: ··",c~ Cl €l
.~g~ of15!IA s :
\ '0 ~ ~\ «. ~-1 ..., ",,<::)

,-Y0h RICAINf.. "''<;;. <-'" ..
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179. The right to live in dignity under Artifle 5 of the African Charter has direct
implications on other rights, including the right to work, food, housing, health,
water and sanitation; and creates corresponding obligations for the state. In the
Principles and Guidelines on the Impiemeuaiion of Economic, Social and Cultural
Rights in the African Charter on Humdn and People's Rights (Principles and
Guidelines on ESR), the Commission fecognizes that the right to adequate
housing includes the right to live in di9nity and entails the obligation of State
Parties under the African Charter to ensure that vulnerable and disadvantaged
groups such as those at risk of homele~sness have access to acceptable living
conditions in a healthy environment.w 1 .:.

180. The Commission also affirmed that the ight{;!iO,':w~tera~~~~anitation is implied
in a num~er of rights un~er the Africa~cc~~~i~t~r:;~~I~di1~,~~he.rig~t to dignity
under ArtI~le.5 of the Afncan cha".rte~':(,lryI','.,',;;t,llei~l?;;,l,r,:,\,c",IP~es,~ncl,'~,9,~lde~II:e~onESR,
the Commission noted that- ,",« ";":: '

. ',JJ:> i . '<:~:'l:/\ ". " ,

While the African Charter does r.tfi' dire~fl(r.)1?,rotec,tlheright ,t~~'lbater:,(lndsanitation,= is implie.d in ~heprotections~d} " mbet o'fi~~~~~;'inc~uding b~~.pot, limited to the
rights to life, dzgnzty, 'Work,food, ~-,1J~:[conont~§" social and cultural development
and to a satisfactory e~pii}O~ment.49 ',"'.,r:;':, .., "<:~:" '.' '

181. Thismeansthat the ':;!~{~~)!j~e.!!(.il~~{~tailsa&~.;;;igatiOnOnthepart ~f a
State Part~ to,",e,.nsure t~~t mc1:~,yl,duals afd g,l",0,•.','.'.',;u,',',~~j'reslde~t on It~ ternt0_ry ~lve
under residential conditions t11., re rersonaJ?)y conducive to life, habitation,
and health. To, guarantee the rig, ,~tRIive in" dignity, State Parties under the
African Chanter have an obligatih:';' regulate and monitor the living
conditions o{'<:ire~idential dwellingsj CD ensure that they do not become
dap.g~rous to life, '].'l'ilman health/and Jrellbeing of residents. This obligation
ind4:ct~$l>*e respohsfiJ~lity, to ,prevent arid address overcrowding in residential
areas·:;thaf_fnay, prove diulgerbris to dignified life and social interactions, the
provision 0,r'tJ,§l,~h··1I?:ublictoilets or public latrines, the collection, disposal and

" ,. "',j "'ii, '('./ ie, , I=:'ilmafuij~,:",,?!',:,9-~eta,and the reroval of wastewater, storm water and
solid waste{50 ,/,l';~5\. "iF'

182. In the pres~~t,~qse, the Complainants ,1aimed that prior to moving onto the
Portion 41, W¢y' lived in temporary shack structures and neighbourhoods in
Plot 40. Plot 40 was overcrowded and f[equently flooded during the summer
raining seasons until they were reqUester by the Municipal Authority to move

48 Principles and Guidelines on the Implementation of Economic, Social and Cultural Rights in the
African Charter on Human and People's Rights parasl78. , ;~_

49 Principles and Guidelines on the Implementation of gconomic, Social and Cultural Ri " ,/~l-~euTMAARN, "1tv~, ),0~ ~(;\:tE "1)'" A"
African Charter on Human and People's Rights para 87. ,rf~":J":J ~ <"0

50 Pr~ciples and Guidelines on the ImplemeI_ltation of ~conomic, Social and Cultural#~hts ., l::h~~~ ?~
African Charter on Human and People's RIghts para 91. ,;I ~,(J" ~ {~', ~~,

(;'u () '" ....,/ i!!::r,\- 0 _ ~,,[f. ~ AU-UA rfl '".,,\v.- ';: ~

''\:¥acY'~ r" of 51 c,Q Y
" b~ o~ <0<;- ~":J
'\,' (iro tv"1~"R'CA\I""" 'i::.:F';. ,"'~r. Il1ME ET 0105 "''i

~~!'1!..~~ •.
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overcrowding and regular
conditions for them, but also

including fire incidents and the
that despite having moved on to

by the Municipal government.
glect, failure or refusal to urgently
.tions on the Property impinges on

temporarily to Plot 41. They claimed
flooding not only created dangerously
gave rise to diseases and fatal
drowning of children. They further
Portion 41, they have no access to basic
They also argued that the Respondent's
address their housing crisis and living
their dignity as human beings.

183. The Respondent State does not dispute
submissions. In fact, the Respondent Sta
the Property on which the .
/I dangerous for human habitation."51

184. Also, besides the communal HT<l,h"-"I7"im1~cI

seem to lack access to other VUOH"!j"""'''

living. The Respondent
the applicants, but falls
specific services have
off basis.

they
-to-day

services to
u,,~.~,~........tion of what

185. Living in f-or....",nr"

can make life ,t:>.v,('t:>r\T1C,n

example, ele9£!icity, transp
hell for the iresidents. As such,
necessary me~~\lres using available
to ensure thatsquatters, vulnerable,
ba~icservices beYOBdcommunal.,~~ter
pen' hen aaeqq'fl.t~;,h(?Y$~ngor
avail ",\ \~?,'t;i;ii::;!lf! '

challenges which
basic services such as, for

can make life a living
:Tt:>l"nlnnt:>,"\rC have a responsibility to take

,1"''''',(",0'' to the maximum extent possible
and homeless people have access to
ts such as electricity and sanitation

ternative accommodation is made

186. In this vidence on the record that the applicants are being
provided vices besides water points on the property.
The non-pr<;:>:risionof such other basic services to the Complainants
will be contr%~x';tothe right of the . ts to live in dignity under the
African Chart~r.

187. In seeking to refute an allegation of
dignity, it is not sufficient for the .J_''-Ol-',,,,.J_

Complainants make no specific factual ""'~~'-H-
right to respect for human dignity. As a
Respondent State has an obligation to

51 First Subm.ission on Merits on behalf of the Republic
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measures to ensure access to the basic ,ecessities required for a minimum level
of a life of dignity. This includes th~ obligation to address the problem of
overcrowding and the various social problems associated with overcrowding.

188. The Respondent State also has an ObligJtiOn to take appropriate measures using
all available resources to address the chkllenge of dangerous flooding in human
settlements as well as the non-provision of basis services which have an impact
on human dignity. As the African Co~mission stated in respect to the right to
water, it is critical that States demonstrkte that they adopt Ideliberate, concrete
and targeted steps :0 ~ove as e~pedit~9usly an~,~J!~_~tiv~~y~s possible towards
the goal of full realISati~n"52 This apPher to s:O?~~:~onon:lc\nghts generall~ ..

189. In the present case, while the Respondeljlt~§t~!e dlg,n?t d~IJYthat the conditions
of life of the Complainants does exist'E~er;qti", . laih,u~t;~:cl..gf·nqt~rgue that the
Respondent State is not doing any!W;~~ abo iV; J1e :k0#si~g"probl~m-Jn South
Africa. The main charge of the C~rtlpl'c, - ".nts, h~Jfever, 'is,,~m~failureor neglect
of th~ ~esponden~ State t~ ur&el}!ly ad 11:,~·~~;;t~~bri~ousingpl(?bl~J.TISand li~ing
condIh~ns. O~ this que~tlO~>o£:urg;en~y,t~~i\Afncan ~On:mISSlO~ rec~gnI~es
that while soclO-econorm~ nghts ar!;,of tmmel!l~~t~.application, their realization
is subject to available ~esio_urcesand t~e--:r~>eof coi1cr~te ~~d targeted plans.

190.~:~~=:e':~~~i\"~~~nlf.~~i~~~~:;;~~;~~:/~c;::~~~t~%:~:~~
housi~g,. wat~~ sa~i~ation and'ny~gj~,ne,land q$ner basic services that safeguard
the dignity 0tr~ndIviduals and vuIf!.er~Hlegroups.P However, they have some
discretion as ;;,:t,b, how the resources' -'9~~ded for the implementation of such

O~~igat..ion are h~tg.:~.".., aII..O.cate.d and u..~i.ield. The discretion a Sta.te ~ar:r has with
regard to resoUI'Ceftr,allocahon sh0,uld, however, not be a limitation on the
obli~~~?l'l_'~? fulfil<e~~h~1)". /T~l and cultural rights. This is because State
Partie~, tinder-the Afridltl; rter are Jnder a duty to expeditiously fulfil the
socio-economic.aspcct of the right of vJlnerable groups to live in dignity and
proper conditions in overcrowded spaces or in spaces provided as temporary
accommodation. .:. I

191. In the pri~~ip~es, and Guidelines on EkR, the Commission has noted in its
authoritative-iriterpretation of the Africar Charter that:

The duty to fulfil includes the adbption of measures that enable and assist
individuals and communities to gJin access to these rights on their own. In
cases where individual and commknities are unable to gain ac~.e.ss. ¢t~w- ~,__~

I _.,«ol'-ll-\ AN "11\t~

I . ~p",,-~GRE.TARI"1'" »: '-,
fl ",'" S ~o

."j~ ;.0

52 Guidelines on the Right to Water in Africa 2019 para ~.3, 1,;g ~~ ~_
53 Principles and Guidelines on the Implementation of ~conomic, Social and Cultural·.~hts n ~~J) ~ ~

African Charter on Human and People's Rights paras 78, 79ff, 79hh, 87 & 92 \~ '6 ~=.?' ~ 5!
\(i ~ AU-UA 0 i;J
\.6.. ~ <§="
\, '-1'/0 <;)~'" (,c,
Page-3~A6f"5T1' "
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rights by the means at their disposal, the obligation will be, "to take measures
necessary to ensure that each per~on toiihin its jurisdiction may obtain basic
economic, social and cultural righis sa~sfaction.54

192. In the instant case, while the evidence adduced by the Complainants
sufficiently depicts highly concerning Iiving conditions in the Rooikop Informal
Settlement, they do not sufficiently ti~the Responde.nt State with liability for
those conditions. The Respondent St e cannot be held responsible for the
living conditions of the Complainants in Portion 40 for the period that they
lived there, having not authorized the Complainants-.accommodation in the
first place. .: -,

",.",;::!~,1~;i~:);~,,, '\
193, With regards to the living conditions ([)f!~.~C0~.B~aina~ts in Portion 41, the

Commission finds that the Respon9.~llLi.,~,~~~e~he-~'\a,1;t;~'2pH&~~onto take

~~r~;~~~~it:~:s::: i:o~n~;f~.~~t~~,lt.;e.e: ;!.·.~.\,:~i~;e...~~;.~~~~~~~
also finds that the RespondentSfate Sli:ZU~9show its partic~la;1::..programme or

~i~:~~~~~~:s~~~~!~bJW~~:!~\z:i~ :~::~~:;f~~;:ti~~t:
the Respondent State.,:~~~:addresst \, usipg ~~~~s,~ss?ciatedproblems of the
Complainants withiru/a:'Hm~,limitd, a ' by the~Cbp,:plainants,

194. TheResponde)'~i';i~;i,':Vo~~~}teldres~o'~~;.fd;violationofthisrightwith
respect to t!:e· Complainants 'il~;,;JheRresel1~V'case,If It failed to take any
appropriate measures inc1uding"fii;, 'litationVof resources to respect, protect,
promote and\l4lfill these rights for' , 0uth Africans lacking access to these
basic services;";Qt\.ifit discriminated ag inst the Complainants in the process of
pig ..iding acces~:,~ci)theseservices )t9 Souih Africans in the same situation.

195. ~~~;i~:m~i::;;~!~!:£r~:tet:g r:s;!~;a!o~h~ff:ll~~~:~~::
SOcio-~2'~~,Wic'rig~~,~',;,g&jfthecomplai,na1ts is whet~e~ the ~es?onden~ State ~as
an obh~at~~n specifI£,;;:tbthe. Complama~t ,for providing unthin a particular time
the servicesghat the Complainants are ladking access to.

196. ;~~~o~::,~~t:g:~tdf~l~i~~~e;:b::~~~:~f~~t~:::f~~:::=~
for housing, there is no clear indication that the Respondent State has violated
Article 5 of the African Charter. For that reason, the Commission finds that the
Respondent State has not violated Article 5 of the African Charter.



ACHPR
Human Rights our

Collective Responsibility

"r r,

African Commission on
" Human and Peoples' Rights

Alleged violation of Article 17
I

197. The Complainants alleged that the ResP9ndent State violated Article 17 of the
African Charter. Article 17 of the African Charter affirms the right of every
individual to education and freely take !part in the cultural life of his or her
community. The Article also affirms the obligation of State Parties to promote
and protect morals and traditional values recognized by the community.

198. However, although no categorical submissions have been advanced by the
Com?la~nants to suppo:t, the ~llegation t1at the R~s~,~5}\~,~ntState is in vio.lation
of this nght, the depositions In support of the;f,~ll'egah\>!:t~stated that children
reside in approximately 68 out of the 75 aff~~t~i~)!housel\~~dson the Property.
The children in those households attend sEI1oo1st:~J.:tich~#ewithin walking or
commuting distance to the Property. ,':rI{~)i'b~errtm~fl"tl£l'8~~~[~gtdispute this
claim and the imp!ication that ~vi5,rr:g Ithe .Co.rr-p!ail!X~~tsftoin ':;wroperty

199. ::'::s::n:::::::::e:::;r:::T.~:s~rt:~=~~~oo;:ousmg
faced by the Complainants do no egatIvely;~qoffectthe right to education of
their children. ,/i -';ji, '::~~,\;~;",

"".,~,,~(_(l~~.'~,., -. "";'~'", ,
_. - .,.,...., " <' "",' >""""" ~)

200. Should the problem 0£(:~~8,~Sih&;~faed, ,,::t~}he~,~fuplainants lead to their
homelessness, d1ildren.from~a)~t{cfed house1:Y61~s/standto be out of school. The

201.~~~;il~~i;;:~~~~iii~~;~iii;~i~:;~~t~
I~'t~~.;~S~~nce.ofa~t(:w~~~~~:,rrbying a ~iolation of this right, the Commission
fInds,tRat~Iio-YIOlahonof'.ArtIcle17 has occurred.

\>\ "~:Z;;:~'", ' .c.: , .-'

Alleged violalign ' ~r'ti' ~" <,
'.j;)i~}Th,. ",:.:.•,:1~::\;~::>}.

202. The Comp~~inants aHeged that the Respondent State violated Article 18 of the
African Ch~~ter. Article 18(1) and (2) If the African Charter guarantees the
protection of'tf,a.,Ihilylife and affirms the duty of the state to protect and assist
the family. <}/

203. There is no doubt that the right to family life is closely connected to the right to
housing implicitly protected in the African Charter. In the case of Social and
Economic Ri~ht~ Action Center (SE~C) afd C:n~re for Economic an~~~g~~~
(CESR) v Nigeria (SERAC case),55this Commission held that altl(~gJ;f-'tl1e 't'rtnY'('o~\

l l/~ « ,cz::. ,'" I'" \

55 Communication 155/96 - Social and Economic Rights A tion Center (SERAC) and &~ltre ~orE~C ~ 1\
and Social Rights (CESR) v Nigeria (SERAC Case) (20011 ACHPR. ~l~~ '"',=, f} ~ i

·1\ ~ ~ AU·UA !il {/J/
\.6. ~ ()/)'
\ .5'/0 ~'" lyv, ~

'0,;"" P,9;6Ye'4(i);(9~J.lv:;l/'
~~ ~~E ET Dr.""v..,/;"

~~ ..~!li"~"
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to housing is not explicitly African Charter, the
combined provisions of Article 14 on right to property, Article 16 on the
right to enjoy the best attainable state of mental and physical health, and Article
18(1)on the protection accorded to family read into the African Charter a
right to housing.

204. In making this inference that the to housing is implied in the African
Charter, the Commission underscored the' need to not interpret the right so
narrowly as to equate it only with by stating that the right to housing
goes beyond shelter or having a roof <me's includes the right to
live somewhere in dignity, peace the Principles and
Guidelines on ESR,the Commission

The human right to adequate
sustain a safe and secure
dignity. It includes access ,:
water, energy for cookin/~
washing facilities, mettrls\ ,food I
emergency services. 58 :;r;7;~;:;,

. ~.;

drinking
tation and

drainage and

205.The Commission
No.4 on the ~Uf,,,,,L,~'F,'~

General Comment
(1) of the International

in which the Committee on

nieroreied in a narrow or restrictive sense
which, the shelter provided by merely having a

\'>., roof exclusively as a commodity. Rather it
\::'';::''>."shouldbe live somewhere in security, peace and dignity.,,<>,i'·". ."\,,,,;,·'''l!h1s'.· lS reasons. In the first place, the right to

\;~\ho~si~8:'.d§,Jn human rights and to the fundamental
\:~;prinpip7'es*1:I/PQntohicn the t is 'premised. This lithe inherent dignity of

lhe_kuman pe~~?/r{"from which rights in the Covenant are said to derive
requires that ::the term "housing" be interpreted so as to take account of a
vart~'ty of other considerations, importantly that the right to housing
shouh;111ireensured to all persons of income or access to economic
resources. Secondly, the reference article 11 (1) must be read as referring
not just to housing but to te housing. As both the Commission on
Human Settlements and the Glo Strategy for Shelter to the Year 2000 have

"~\-\UM~:-~. O'~ "1"D'
S6 SERAC case (n 55 above) para 61. .·~,o"",<>~(J'"E.iAR/4'" J()<"o.o<>-"
57 United Nations Committee on Economic, Social and Rights General C~l:f "'ent ~T, <~\

right to adequate housing (art. 11 (1) of the Covenant) (1; UN Doc E/1992/231?f~ 7. !~\ Ul ~\

S8 Principles and Guidelines on the Implementation of I Social and Cu~t!a~ 'igh~tbl1e ~ §,!
African Charter on Human and People's Rights 78. ;,\ct. 0 AU-UA t{? (/].'\v-% Q I

'" s: ~ "" "J I~\\. .5>0 '0'V '<; /.,~,~"



stated: "Adequate shelter means ...
security, adequate lighting and
adequate location with regard to
cost". 59
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privacy, adequate space, adequate
adequate basic infrastructure and

and basic facilities - all at a reasonable

206. In the present case, the Respondent submitted that it recognizes the right
to housing under Section 26 of of South Africa. That it has further
given effect to this right in several ....'D,rbc of legislation adopted by the South
African legislature.

207.The Respondent State also argued that it
address the housing crisis of the
Municipality is required to comply
effect to the right to housing under th~l;.I:<,;::~,m$tU:u
purchase the Property or
Complainants.

within its power to
to do so, the
law that give

proceed to
the

208.The Respondent State
Government is obliged to
obligation of the
to uphold the
occupation of property).

",~~ .: '\' -:l.'

ty has an obligation to
the appropriateness and

law and to ensure that
Africa's fiscal responsibility

submitted that if the Municipality
any other property for that matter
rules, such expenditure could be
its fiscal responsibility laws, which

the government officials involved.

210. It is the cas,,,~;;,_ofthe C mplainants that though they are upon property that is
owned by a'~:p'i;i~f,ltethird party, they en upon the property at the instance
of and with rlieipermission of the . In fact, the Respondent State
admitted in its arguments that, the, Complainants "were moved onto
the Property as an emergency measure a flood in the area where they

59 United Nations Committee on Economic, Social and'
right to adequate housing (art. 11 (1) of the Covenant) (1
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were living."60This aligns with the
the property.

lainants' claim on how they occupied

211.The situation of the Complainants c:ppmlc: precarious. They have argued that if
they are evicted from the property by owners, they have nowhere else to go
and will, in the process, be rendered . That having entered upon the
Property at the instance of the , the threat of homelessness they
face is not being addressed with the that it deserves.

214. As a regional body, ' '
local courts in
why the
to impose
remedies.
interpreta

212.The Respondent State has argued that
right to housing, the Commission must
of appreciation, subsidiarity, pro
proportionality.

bligations to fulfil the
principles of margin

of rights and

213. The African Commission recalls its u",~a"'~',n

with regard to the margin of
subsidiarity. The Commission'
competence and duty of the,',
and peoples' rights within its

better situated than

the two principles in the Prince case
U'-',>HJ.LL to monitor and oversee the

. While the doctrines of margin of
the primary responsibility of States
peoples' rights domestically, they do

assist, supervise and insist upon
of the African Charter where

do not advocate for a hands-off
on the mere assertation by the

nrocecures meet more than the minimum

South Africa para 5.29.60 First Submission on Merits on behalf of the Republic
61 Prince v South Africa (n 22 above) para 52.
62 Prince v South Africa (n 22 above) para 52.
63 Prince v South Africa (n 22 above) para 53.
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216.With regard to progressive realization of , relied upon by the Respondent
I

State, the African Commission notes I important strides made by the
Respondent State towards the .......r'rn"'DC! realisation of the right to housing in
South Africa.e- In particular, the ~r",'o:r"'TYl'''nt- has between 1994 and 2016
provided 4.3 million houses and subsidies to about 20 million South
Africans, and with a target to deliver 1.5 more houses by 2019.

217. Progressive realization of rights is the I bligation of states to gradually and
constantly move towards the full ......."i,u,"+l ..... ~ n of economic, social and cultural
rights within the resources available to I In and Guidelines
on ESC Rights, the African the principle of
progressive realization of economic, ts is not expressly
recognized in the African Charter, it is interpretation of
economic, social and cultural rights 61 and 62
of the African Charter, has been

the list of socio-

principle of specific obligations for which the
state-can be onsible. It like to draw the attention of States
thaW:t~~t!,qlto the realization of socio-economicrights is
the ohHi~1iti~'.il;itbeState putting place evidence-based strategies and
specif{c:"plans','qnd:;p~ogramsthat clearly specify with measurable benchmarks
the steps\a,J:l~{genei'al..fip::telinestowards access to socio-economic rights
to people .with no access to various social services such as electricity,
water, housing, health care, education, of employment or livelihoods
and social se'~tll{ity.The State has to demonstrate that it has put in
place such sttategies and specific and programmes supported by the
requisite resources. It also bears a resp ty to demonstrate progress at a
speed and scale corresponding to the magnitude of the needs for access.
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Finally, it has to also show that it is deploying its available resources in a
manner that displays both commitmerlt to expand access to socio-economic
rights and to the implementation of its risponsibility,

220. As the Commission notes in the princiPIIs and Guidelines on ESC Rights:

The concept of progressive realisation mea I s that States must implement a reasonable
and measurable plan, including set achievable benchmarks and timeframes, for the
enjoyment over time of economic, social I-and cultural rights within the resources
~vailab~e to the state party. Some obligati0r"s in, rela~g1jl7t~i'R,rogressiverealisation are
Immed~ate. For example. ,States have an 0[jII~gationi9ilake'~'~Mf:reteand targeted steps
to realzse economic, SOCIaland cultural tIghts., ;;~~essentl~J" needs of members of
vulnerable and disadvantaged groups shorld b fir~(t''sed in)all resource allocation

,<_. ,

processes. " , . "'!<~ _:t;,_ .
.. ' . . -._ ',..:-:.:;;~,_~'._ '<;~7:;'~)

221. In the present case, the impE7l'X~i~~threat, of Wq~~lessne "~that the
Complainants ~ace should 0,'~~4narilYI::~~icit./~pme ur'g~~t:,,>,:~sponse from
Government WIthout prom2:~!;lif~:,As a', Pflrhcularly vulne~;~Ple group, the
Respondent State has an obligat£6'l1i't.Qur~entI»'$~ke concrete and targeted steps
to address the essential ),;freedsof the;'~" Iplairia~~~';\

<,t;:~:fJ,j};,!: '" '«~...;:,!,'~\~.r-.

222. On the issue of prop~r'ti8~~lityi :~~~Res ;::~~:nt St~~~-::'s~bmittedthat there is a
need to balanc~(!p~'inclividtl?~kJ~f~~ests bf t~~,;:~9,wplainants against that of the
public interest.The Responde'i1.t'!~,!fltesubmitt~~}fhat the Municipality has been
and still is (in the process '0t.~l;"mro~idin~{'appropriate housing for the
Complainants.v'The Respondent §t~t~,),iJldicated that the Municipality has
identified altei:rt~tive land for dev,~lofu~~nt and is in the process of finalizing

"0000, " ",<,,' I
th~;)ast legislative.requirements qefore <construction of houses can commence.
Th~:<'~~s,R~ndent'~t~~e ~lso s~~~itted .t+at the administrative process for .the
prov~~non:.~8f'):lOusmg·l:ltlc:l,e:t:.~QuthAfncan law may be cumbersome and time
consu~~ng;;iH);(i1,:thatthe Mli'nicipality hJs no choice in the matter. And that the
Complid~)~~~~yIWilt';'R!~,,~SJlongstthe pers?ns to benefit from the housing once ~t
has been '\~~nstructe~£twp7The Responde9t State argued t~at ~he government IS

best placed~t9 determme how to accommodate all competing interests,
\t:'}o"",,(,>

223. Considering i;]:ie/length of time that has gone by since the Complainants first
allegedly submitted their application for housing, the Complainants have
argued that they are not satisfied tHat there is any real seriousness or
commitment on the part of governmen, to address their housing ,:!is~~~ an
urgent way. ~llMAN A.I.>~

'"0 D0'" c,'{t'2.iARIA,]" ;O<=: ~
c?; c,,<C; o-<>~\.'\

lI,f? <0' '
,IJ<: If>\
t,~ . \sfo ul?l\, u 0 -", o I'12 i'2 I 1~.<i -IH

67 First Submission on Merits on behalf of the Republic of South Africa para 5,~~t'\ AU-UA 11'.
'o~ D. ~ ~0 <0 "",&/0 1::.<:> j/ o,l'

\: 0 C 'V A.':RICP.\~ .y0<i 4"
'"~iB.a"g~1~~I:~51~~~ ..~
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224. It is the position of this Commission the necessity to follow legal rules in
the progressive realisation of economic, ,o,",,_u.u and cultural rights must not be
used as a yardstick by states to evade responsibility to fulfil the obligation
to provide housing for those that are for housing. The requirement
for the Respondent State to act in with domestic law does not
trump its domestic and international rights obligations to prioritise the
Complainants and any other set of groups in the process of
allocating its resources, and to act fast in

on the record before
but that their

225. The Complainants have repeatedly
South African courts that they are
occupation was at the behest of the
confirms that their occupation of the .-'...",....o ...t-u

remove them from harms way
suggests that unless the
unintentional illegal occupation
not to be evicted and
for purchasing the ,.......,,..,,....,o ... "I"u

the 76 affected
providing alternative .....~'"V~.LLUL'"'''L.....

for that purpose. "
the right of th~i~Ji:i~iul
government 1fnder tii:~
Charter. HQ)':'tever,
Respondent $f~te.

, ".".;' ,~

housing concern,
and the responsibility of

as well as the African

226. Between 2004 ii':i1.(;12022,the has had nearly two decades to seek
alt~;rna,tiveaccorilt1iqq~tionor bl1yJand op the property for the settlement
of th~<,GQmplainantsC~~:'~Pfe¥i~H$ryOV,""'I!II~CO' by the Municipality. There is no
indicii~iori::t~~t;.tpeGo.Jernffi~ht plans utilize the option of formalizing the
Compl~:P1an!~~;;s~:ty~~peflton the . Rather, the Government relied on
AnnexufeSi.RM8 titled:;:;!i;Wetland and Functional Assessment for
WadevilleExt. 41" bY'Wetland Services (Pty) Ltd dated October
2007, and t~M10 titled the " Station Report" by the Ekurhuleni
Metropolitan-Municipality dated June 2016, to buttress the point that the
property is unfit for human habitation.v"

68 First Submission on Merits on behalf of the Republic
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228. The Respondent State seems to have
preference for the more worrying option
private owners through the domestic .
that Villa Liza Ext 4 - a

However, the experts also noted that
their dwellings and relocating them
stormwater generated by regular floods:

removing the Complainants and
would help to manage the

Given the demand for housing it [the
altered state of the wetland, might be
current residential development rather
infrastructure to a new greenfields area, as
area is likely to have a higher .
wetland. 69

ts' Settlement], and the already
appropriate to accept and improve the

than to move the people and their
rbed grassland within the Gauteng

value than this particular section of the

:recommendation in
t the instance of the

·o .. ,.,TrI,::>ni" argued

229. However, a careful look at
the 348 households . the

shows that

230. Clearly, the setttements
portion 4 of
the 76
in;,tl.?:!s
their-fears that

\;:\:<" ::.".::.:.~Y~·.'
and 'altetrtll'tive

'~\. "·<:;~t¥?f:~:;'!~,.•........
231. Whilst 't)1~~e'dporifi:~r,tt.s.tate has an obligation to uphold the rule of law by

enforcing.~leglslationthat prevents the occupation of private property,
the Complainants' illegal occupation of vate property in this case was an
emergen~y 11l~,~.~,ureby the R:spondent i to protect the Complainants from
the flooding 9[1S1Sat the prevIOUS on Portion 40. Having put them on

Ithe propertyor permitted their 01..,~f-o.. iln , upon the property, the Respondent
State cannot turn around to claim tha the Complainants are in unlawful

fd~mRooikop (that is, portion 25 of
··Ho·,··n'....r nearly the same as the residence of

140, who are the Complainants
the Complainants may be justified in

tely I tered for in the planned relocation
of Municipality.

69 Annexures RM8 titled "Wetland Delineation and
Wetland Consulting Services (Pty) Ltd dated October I

70 See Ekurhuleni Metropolitan Municipality, "Rooikop <";,1'",tie,n

Respondent State's First Submission on Merits as
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occupation without either dealing fairly with the owners or correcting its own
mistake.

232. From the facts of this case, it is clear that the Complainants are in no position to
afford proper housing otherwise they would not be living in temporary shack
structures. If they get evicted from the Property, there is no alternative land on
which to erect their temporary shelters. This will unfairly expose the
Complainants to the elements and undoubtedly violate their dignity as human
beings. As a group of people, who have howhere else to go, they are entitled to
insist on their right to housing under thk ConstitH:!:~§p\;Q,fthe Respondent State
and the African Charter and to invoke the obl,~g~tlo;t~<Q~:~,t.heRespondent State
to fulfil it. I x,~;j",j" \I;riti

233.Havingcomeupon the Propertyat the,~f~e~f ' '~~~i:'ij!f'~'lI.t,it is no fault
of the Complainants that they. be,~~:B~[U,r"aWfut':,?CCUPt~~~,',"""O"f"pn, ""r~perty.
The Government has an obllgatiorr; to:'I.,addres~,,;the um~~,yful occupation of
property belonging to a third :p'arty which was.a tempoii1~:Y,l'ffi~asureit took
when it brought the ~omplaili~~~~~~,F"onl,"th~I)?'~"O"perty by pr~~~a:i~g temporary
shelter for them pendingwhen the¥sr,, vk acce~,§?toadequate housing, As such,
while the Commission<f'ci'oesnot fin" , violation-of Article 18 of the African

:A/:1,':~!:\ :;i.~,_,. .<;':<~-::.,,>: ."
Charter, it urges the~;e0¥:~ln1nent s the 'It!~galoccupation associated
with the tempo.rCl~y~,~,cc~~~,?iN' n of [ ~i~~,~~rl~'lnants in order to protect
their right to faniily life-in liriet "ih the A ricai);:~llarter.

, .. ~;:,)V
.:-j

"'r
Alleged violation of Article 19 . ">"

';:{k---;:}' .''<'',

234. The Complainants also alleged a Vi<ol~trg"of Article 19 of the African Charter.
ArtiG,le19 of theAfrican Charter P!.9vide that:

\:-:~;~[~~'>:':'h'" "'C\::,,:, ",:- .. ,', ", ,,', ,', ,),.
AWrrl!fdpJ~s,\~ballbe eqtidl;~l~¢r{shallenjoy the same respect and shall have the same
right~j:,NotPting;slzqlljustifY the domination of a people by another.

: ": ... ,.. ," ~

235. Ar~icle i:~:~,,%-Fif~~~-iii:~:j~qUalityof all pe9ple~, and the right as a co~lective to
enJoy the s~ple respect and have the saIIjlenghts as other South Africans who
have been p" viged housing by the Respondent State.

236. The complairia~~s submitted that they 1eserve to enjoy the same rights and
respect as the rest of the country and the !only way to enjoy such right is by the
Municipality delivering on its housing obligations with respect to the OCC'l!R~!l~~
of Portion 41.71 , ~MAN A~

"o~ cRc1AR/4r ..o«'~
00 C:J<:: 0-<>"~ ~\

II! ~1f:~ ~',:/(.) ~("'~i},\ 't5~:'iZ '\/ Q,

71 Applicants' response to respondent's second submissii n on admissibility on beey _ 03 e r~ti1?1ic g ~,l

of South Africa (date 8 March 2013) para 1.1.7.2. \ ~ % AU- t} l
'. .<l. '?: 0'
"" is',s';o '\)v... (JIi

~., c, '" 4"RICI\\IA'<> s:/,,'
"-.: /Yo \'%( (
P~~~:L"--
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237. The Respondent State did not challenge this contention but rather argued that
no specific factual allegations about violation of Article 19 has been made.

I
238.While the Commission agrees that the Complainants have a right to be treated

on the same basis as other South Africa4s who have received housing from the
Respondent State, it however finds t'at the information provided by the
Complainants does not allow it to make a finding that they are treated
differently from others of similar conditions. As such, the Commission finds no
violation of Article 19 of the African Charter by the Respondent State.

Alleged violation of Article 22

239. The Complainants also alleged that Article 2 0

violated by the Respondent State.

240. Article 22 of the African Charter pr9v.i~~1as folloWs: <'~2if' ..

1. ~!e=!~1::;~~d;:~g~;::~~4:;;;me:";7:~~':d7:1:1
::::

enjoyment of the cO~y:Jlonherita'g> mankirtd_;','>""
.--../~~·;:·~1~\ ,.' ":'(i:'"';"!~'" /',

2. 5tates shall have>theT:4ffhj, ind~Rf ua';}/:~()r_collectiJ}(ity,to ensure the exercise of
the right toAef!i/!/Qpmen: ,<1'ijf;i:r' ',;, .. ' '

<_;~~;;~>r:.· "', ;~. ~";;~:'~'j';' '·t'-" , I,. ,_~~:"?}

-. :.::.. . " '~;"1-.~\,,- "'. ::':;,:,':,::/>'"
241. The Commission has develope' . risp~uden,¢e on the right to development

under the Af¥f£~nC:=hart~r.In the C~~~f;?~fe~tre for Minority Rights De,velopment
(Kenya! and ~~!~OYlty Rzgh.ts .Group 't~~~jlr:zatlOnalon behalf of Endorois Welfare
Council v KenyaJ;;:tgeCommISSIOnh~)df;#1at:

~h~;'~right_to de~~ig~meYJLis a,.p~~~~prOngkdfest, that it is both constitutive and
, , c'. ' •. ,;"", <: ':"'1', ..,., .C1f' Iinstrumental, or use.fUl":~,a.$;tlhotWa means and an end. A violation of either the

procedural or sybstan tive element constitutes a violation of the right to development.
Fulfilli1jg qnly'one:ofthe two prongs will n~t satisfy the right to development. 72

'.,"'\., ,I

" n Charter has been

242. The right tq\development is constitutive to the extent that it is recognized and
protected bY,law; it is instrumental to the extent that it empowers its holders to
be consulted, ':to contribute to and participate in the decision-making processes
concerning them so that other rights are not violated. In all of this, the freedom
of choice must be present as a fundamentkl part of the right to development."

243. In the Endorois case, the Commission Jting the UN Indepen~
Development noted that development i~ not simply the Stat~,~pYt ision of 'o~\Ai ' " LP.~

~ 0 I~" Ul ~ i. ~ ,it~\'"J',)~ 0?i '
~ <t "'''''''',,,.. ~ -{ ~

72 (2009) AHRLR 75 (ACHPR 2009). b\'u ('l ,,0 C/) ~

'1\,\Ci- ~ AU-u" 8" J
73 Endorois case (n 72 above) para 278. \'''"6. ~.5' :<,.'" "'"

\~~&/o ~ <) jt'~, c, 'IV 4':RIC"'\~ . ((_v?' '/'
~ ItOIVT 'C,'='? -r'pa:~..:s,,,·
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housing for particular individuals or pe~ples; but also entails providing people
with the ability to choose where to live.74

1244. In the instant case, the Complainants argued that after living under deplorable
circumstances in self constructed shacks with minimal public utility services,
their having to face eviction amounts to a violation of their right under Article
22 of the African Charter. The reality of the deplorable living conditions of the
Complainants were not challenged by tye Respondent State and the latter has
advanced no rebuttal to the Complainants' submissions.

245.Regardless of the non-rebuttal by the R1spondertfj:~'i~~~;';'110evidence has been
advanced by the Complainants to dembns~citC?:',!hatthe,J$tate is to blame for
their deplorable socio-economic conditio~s,a:nd h~:n~eto J'~pport the allegation
that Article 22 of the African Charter/f~~:;':been\dolatea: .Por this claim to
succeed, the evide~ce ~efore the .c~,~iri~SSi;~'<'~,~~tsuri?~~tthe·,~g~?ifti~nthat
there has been a VIOlatIOnof ArtIGle,22>ofthe Afncan Cnarter by showing the
responsibility of the state for t4eifsoci~'j~~QnomJ&;deprivatib~>~,.j>

246.From the arguments present~~~';~($J9m~lafu~;~ have not ad~~uatelY justified
this allegation by adducing cogent ~v'~dencei~(~W ort of the circumstances of
the alleged violation-urider Artic!~.(22:t7q;:.heCo '; ,);'sion cannot be left to
conjecture in its,,9:J~~~riati.~,:r.?f;':Wheth~r~pr,pott1)erehas been a violation of
the provision ..4s~'sucfihtheCoP¥riission inds'#1~t,the Respondent State has not
violated the ~r;5vision of Article·.i~~5.?fthe Afri9~i\Charter.

1,.J.:.~. '~'{.ii(',~"~"~

Alleged violation ofy/:tticle 24 '\":~'"
"C:i;{~\'

'''!_"i "";-' ,h, ,
247.TheComplainanfs..also alleged tij~flhe Respondent State is in violation of

Article 24 of the Aftidan Charter. /";"!
\~.''. '~",", " ',. <;:;:{:(Lj~p~; .....

248. Article'.24 of.the. African arter protects the right of a people to a general
satisfactory erivi:rQpI;n~!ltJavourableto thkir development.

249. The righ~~hShrine~ i~':Article 24 of the krican Charter affirms the importance
of a clean a~d safe environment that is blosely linked to economic and social
rig~ts t,o:he ~xtent that the environment laffects the quality of life and safety of
the individual." I

250. In the SERAC case, the Commission noteq that the right to a general satisfactory
environment under Article 24 of the African Charter imposes clear obliganQ.ns
on government. This suggests that wher~ a State Party to the A~t;n~i~~(
fails to ensure that its citizens reside in a blean and health envir~~fef-tf, ·,t..€Qufd~o~s.,,-

, .,~~l /~~, Uj ;~\
74 As above ' :;: .\\ ".j ".<1 a Gl ~

75 SERAC c~se (n 55 above) paras 51-52. t~~ ~:~::.i,;!
-vo- ~ Q!'!
,.:'\ ~<5'/o ,>"<,..0 4j ,if"

,"'R . 'Iti='OI~PiI'l~.,,}/1/f'
~~~~,<,

..~ ...,_.-;.-":' .....
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amount to a violation of its international obligations under Article 24 of the
African Charter.

251. A State will be said to have violated the right to a healthy environment of a
people under Article 24 of the African C*arter when it interferes with the living
environment of the people, or when it falls to protect them from interference by
others or when it does not take the necessary measures for creating a healthy
atmosphere for people living in an un~a£e environment as expeditiously asavailableresourcesusedjudiciouslyallot· AiZ"1l?~. . .

252. In the present case, w~Ile there ISroom ~~rthel~~s-pon:€l:~~~State to I.mprove ItS
programme for creating a healthy envIro9gH~:!:]ctfor tli~:;Complainants, the

~~~::s::~:~~~~:~t ~,:~~~I:f;::!:~!~!~~'to2l! conc~~~~;ir~:':'~
for finding a violation of its obligatio~~:~hdet 1\~h~le ' ;;2parter.

253. The fact that the African cO!lUI);t~~i:~'.j:ls,~,unal?,i~;to make i",i1}__9,ipg:f specific
,,-, ;:), 1, " , " " "~"",~"~:'/

viol~tions of the :i?"hts in the:ii~li~t.~~rdOTs'r~:':rriean that :he);j;&hunission does
not find the conditions of the a££ecf~~lpeopletQb~ concerning=Tndeed, as can be
discerned from the q~inmission" "~~IYSiS'il,1',",-the"foregoing pages, the
Commission finds tl;l~i~if:,~pndition,l'- ;",i.,_ very':'cpps:erning given that these
conditions both put the wE!:b,ei1}y f the Jected R~ople in jeopardy and thus
impede their CJ.Q~ess-tb~jlnd.. "'hlent 0 I soc ,:~nomic rights. In the light of
this, the Commission is of the v 'that tfe Re,,9PondentState should go beyond
a minimalist a'i),dlegalistic approa, addressing the concerns of the affected
communities. ~for the Respondent St ,h;'beconsidered as a State that takes its
obligations forhuman and peoples' rig t seriously, it should make extra effort
by'Z:ad.Qptingtarg'e~~d>:p1easurestoa~dresJ the housing conditions of the affected
peoR!~::~~tburgency, " : ,

\:::':~."'<1';{::::\~'~:;1~",
Decision ofi;theCtiriimission on the Merits
254. For the;~,'l:e~~gris;i:;fltg;1\t:t:icanCommission:

;; ,,-<'1...... "'i!-o;;ft'·,--

• Firi@;sno vioI,(tion of Articles 5, 17, 18, 19, 22 and 24 of the African
Cha~fer. '.'

',;.... }
'\'Ti-'", <

'_',"",," I
Adopted during t!J:E(76thOrdinary Session Of the African Commission on Human
and Peoples' Rights, held virtually from 19 July to 2 August 2023.


