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Communication 377/09 Mendukazi Patricia
Monakali and Others v. Republic of South Africa

Summary of the Complaint:

1.

The Communication was filed by th
Monakali, on behalf of herself and 75

re Complainant, Menduzaki Patricia
other families: Oecupying an informal

settlement known as Portion 41 of the f,
Ekurhuleni Metropolitan Municipality, G
South Africa (the Municipality).

The Complainants are citizens of S0
Communication. South Africa is.dsta

and Peoples’ Rights 1981 (the. Afr1can

\‘ .
\

Charter on 9 July 1996.

t

The Complainants live’ 1n»temporaryf

The Property allegedly belongs to ‘the I§

Trust) and is part ‘of the Rood”‘ op 'Infor
families who have no proper housmg

The Complamants allege that prlor [

arm R001kop 140 {the Property) in the
1ston“ n the?Gauteng Province of

ty to the African; Charter on Human
3 ) having rat1f1ed the African

2004, the 76 households represented i 1‘,_

40 ?of the Roodekop Informal Settlemen)t
is, portion of the: settlement is,: prone to frequent flooding and uninhabitable

OV g“ ‘created unhyglenlc conditions and various social
problems for them, 1nclud1ng regular conflict over living space. They also claim

is case previously resided on Portion
situated next to a river and wetland.

that the heavy summer rains on Portion 40 regularly caused damages to their

infectious diseases. The resulting hea

drew mosquitoes, and resulted in the rapid spread of

y floods and the absence of proper

drainage infrastructure for the storm water led to the deaths of three children

by drowning in October 2004.

had to vacate Portion 40 and move on to

The Complainants allege that due to heavy flooding in Novemnb€g200
Portion 41, where th ﬁ‘& T

since. They claim that they have complained to the appropr’rate

©

V)
qu .t% ,B\
priority and resources be given to their needs. ‘a g\ p 2
W% 3’7 $) 07 /'
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7. The Complainants also allege that they have submitted applications for
alternative housing for shack dwellers to the Municipality under the plans and
programmes of the Gauteng Provincial Government in South Africa which
ought to have been built within five years from 1997. Due to a lack of ample
provision for their informal settlement in the housing plans of the Municipality,
there is no supply of electricity to their shack residences. They rely on the
burning of coal fire for cooking and warmth which often cause shack fires,
injuries and deaths. They claim that in|July 2009, a fire incident which arose
from the burning of coal on the Property led to the untlmely deaths of two

residents.

address their housing crisis; and that. desplte several
of the authorities including an offer b
from the IDM Trust, there has been no

9. The Complainants claim that ina
IDM Trust brought an af

10. Based ocuments prov1ded to the Commission, it is shown that the
High Court£6und ‘th it the Municipality|failed to put into action an appropriate
emergency plan to address the plight of homelessness in the Rooikop Informal
Settlement and ordered the Municipal |government to purchase the Property
from the IDMTrust for the sum of R250 000.00 within 30 days of the order as

well as makeprovision for essential serv'ices to the occupiers.!

11. The Municipality lodged an appeal aéainst the High Court’s order for the
purchase of the property at the South A'friéan Supreme Court of Appeal (SCA).
In upholding the appeal, the SCA noted that while the trial court rlghtly found
that the Municipality had not adequately dealt with the complainarfst problon: B
of homelessness on the Property, it was not justified in adopung%@}ﬁ‘tlo ’t‘hat

1 See Ebrahim Dada NO & Others v Unlawful Occupiers of Portion 41 (Unreported C
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such, the SCA set aside the trial court’s

decision.? The Complainants” further appeal to the Constitutional Court was

~

unsuccessful.3

12.

The Complainants claim that their continued illegal occupation of the Property

is due to the Municipality’s failure to provide adequate housing in line with the

government’s basic obligations under
housing legislation.

Articles alleged to have been violated

13. The Complainants allege that the Res

the South African Constitution and

- -
/ - \w\

pondent State, \byg failing to provide

adequate housing for the 76 families represented in this case, has violated the

provisions of Articles 5,17, 18,19, 22 an :

Prayers of the Complainants y
{ '
14. The Complainants:

G

oraltf‘submlssmns to the Commission

referral of the Communication to the

(a)  prayed that the Comrmssw 1
Court for adjud1cat10n, and .
(b) ermissiofy. to.
during;its 46t Ord1nary‘8ess1on, scheduled for 11 - 25 November 2009,
in Banjul, The Gambia, for. the 1
African :

15. having elected
Comm1551on ad]udl e over the matter,

to the Court has been dispensed with!

t the admissibility stage that the
the prayer for referral of the Complaint

What is left of the substance of the

complamt“before the Commission is for a determination of the question of
whether'the Respondent State has violated the provisions of Articles 5, 17, 18,
19,22 and‘24 of the Afr1can Charter in relation to them.

r
Procedure

16.

The Secretariat of the Commission (“Secretariat”) received this Communication

on 13 August 2009. Upon sending its acknowledgement of receipt on 17 August

2009, the Commission received a reque
submission at the 46t Ordinary Session

2 See Ekurhudeni Metropolitan Municipality v Ebrahim Dada NO & Others (Unreported Ca?s

280/2008) [2009] ZASCA 21 (27 March 2009).
3 See decision of the Constitutional Court of South Afr
Ebrahim Dada NO & Others (Unreported Case No.: C

st from the Complainants to make oral

W
ica in The Unlawful Occupiers of Portzon 41\ ?,3
CT 32/09). [ 2
\ Q
. & G
e < &7
Page 3:of 51«
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pleaded urgency of the Cofnplaint based on a fire accident that occurred at the

settlement which claimed two lives.

17.

On 18 August 2009, the Secretariat acknowledged receipt of the request for oral
hearing and informed the Complainantj that their Complaint would be tabled
before the 46th Ordinary Session of the ¢ Cornmlssmn for seizure, and only after
such determination on seizure that partnTs could be invited to make written and
oral submissions on the merits of the case. During its 46t Ordinary Session, the
Commission examined the Complaint and decided to be seized of the matter.
On 8 December 2009, the Complainantg were inforhed of the Commission’s
seizure decision. S

b
™~
e ",

18. On 23 February 2010, the Secretariat recei

the admissibility of the Communica tic
Respondent State on 16 April 2010, for’it

19.

20.

1 from 18 Aprﬂ to 2 May 2012 in Banjul,

%o defer the Communication to its 52nd
22.@ctober 2012 in Abidjan, Céte d’Ivoire
espondent State’s observatlons on

Ordinary Sessmn to be held from 9 t
due to the non-submlsswn of t

e-sent to the Respondent State the
s, ith previous correspondences’ from the
Secretariat ‘with a request to enter its submission on admissibility within two
months of the date of the not1f1cat10|n On 1 August 2012, the Secretariat

21.

22.

State. On 13 August the Secretarlat}
Respondent State for the annexures

received a further request from the
to the Communication, which were

required for preparing its submission 01] admissibility.

In November 2012, the Respondent State forwarded its First Submlssmm Qn
Admissibility, which was transmitted tE

the Complainants. The Corf /p’egn\zr\ltt&
forwarded their response on 28 November 2012, which was also tramsml

the Respondent State on 30 November 2012.

e"i‘
./
\__..‘..\
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23. On 31 January 2012, the Respondent State forwarded its Second Submission on
Admissibility, which was transmitted to lthe Complainants on 11 February 2013.
On 8 March 2013, the Complainants forwarded their response to the
Respondent State’s Second Submission on Admissibility, which was transmitted
to the Respondent State on 13 March 2018.

24, On 13 April 2012, the Respondent State forwarded its Third Submission on
Admissibility, which was transmitted to| the Complainants on 2 May 2013. Also
on 2 May 2013, both parties were informed that at its 534 Ordinary Session held
from 9 to 23 April 2013, in Banjul, The Gambia, the:Commission decided to
defer the consideration of the Communigati it

25. At its 54™ Ordinary Session, held in Banju
November 2013, the Commission @or
Communication. !

26. The Commission on 8 March

Complainants confirmie
by the Comm1sswn:j '

27. At its 16t Extra Ordlnary Sessior h .l i wanda, from 20-29 July 2014,
ssi 111ty of the Communication.

28. Following the adm1s31b111ty of the unication, in September 2014, the
Commlssmn offered its good offlces to roker an amicable settlement between

016, the Cornm1531on invited the Complainants to enter
nerits of the communication in accordance with Rule 108(1)
| Commission. In the response to this
ir|legal representative indicated that they
he merits their Written Submissions on
I 77/09 (dated 4 March 2010), especially
parts 5 and 7, rather than present a special set of written submissions on the
merits.

29.

30. Upon further request to the Complainas
merit, the Complainants by email dated
28 January 2016 to rely on sections 5 an
Admissibility of the Communication.
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31. On 25 October 2016, the Commission |received the Respondent State’s First
Submission on Merits dated 1 August 2016 which was transmitted to the
Complainants. }}

Admissibility

Submissions of the Complainants

32.

33.

34.

35.

36.

The Complainants submitted that the
admissibility requirements set out in Art

According to the Complainants, the ¢
violation of Articles 5, 17, 18, 19, 22 anc

present Communication fulfils all the
icle 56 of th African Charter.

_ommun1cat1on ts out a prima facie
| 24 of the: Afr1can-Charter, Wthh they

contend cannot be fulfilled unless th_e

failed to offer al
such an offer mi

Specifically, artdA

Commumcatlon Tim

they now _tace-.
m1srepresen ation ant neglect

“shows

lespondent State’s contention that the

a facie violation of the African Charter,
tions and inactions of the Municipality

o=the1r 11v1ng n poor hol[lsmg conditions, as well as the fact that
‘an . .eviction application due to the

Municipality’s
a serious violation of the Applicants’

right to respect of the dlgmty that is 1nherent in a human being” and amounts to
degrading and 1nhuman treatment, contrary to Article 5 of the African Charter.*

Furthermore, the Complainants submitt
based on the outcome of the pending
following;:

4 See Applicants' Response to Respondent's Second Sul
Republic of South Africa (dated 8 March 2013) paras

ed that the Communication is not only
eviction application, but also on the

1.1.5.

“hU MAm
%\ow\ GRETA qu r
§

bmission on Admissibility oﬁ\ 31
RX




) ACHPR

4/ African Commission on Human Rights our
Human and Peoples' Rights y Collective Responsibility

@) A Dbreach of Article 19 of the African Charter, on the basis that the
Municipality failed to deliver on its dlties to assist the Complainants as
they face eviction, and also to delhver on its promise to upgrade their
living conditions. They note that the Supreme Court of Appeal had
agreed with the finding of the High Court that “the municipality had not
dealt with the problems of informal settlement on the property with
measures of alacrity which could|reasonably be expected of them”. To
this end, they argue that they deserve to enjoy the same right and respect
as the rest of the country, which can only be achieved by the
Municipality ~ a sub-national government.-of_the. Respondent State - in
living up to its commitment to address the Complalnants housing crisis
or in providing alternative accommodatlon, Wthh 1t has failed to do.

(i)  The decision of the Const1tut10nal Court to \dlsmlss the- -Complainants’
application for leave to appeal demed them an’ effect1ve remedy in the
form of suitable accommodatlon e1ther on portlon\ 41 or any other
suitable alternative pro N C T

(i)

place that resulted in dangerously
social problems prior to being

' Mo sense to wait for the court to
grant an evictfon order against then fﬁlm Portion 41, given that they do not
have anywhere ‘else to go, and did J,ft themselves in their current situation.
They claim that*“the Respondent [State] must take necessary measures to
enSure that [they]-have alternative, accornmodatmn They further argued that
10t,only a céase of rlght to housmg (as alleged by the Respondent State),

37.

that revolves around the fundamental
;r’:i‘ the Bill of Rights of the Respondent State.

38. The Complamants also submitted that all domestic legal remedies have been
exhausted based:son the following facts:|that the counter-claim for a relief that
no eviction gtakes place before they are afforded suitable alternative

‘‘‘‘‘‘

accommodation, which they asked for (in their notice of motion in the court
proceedings, has been decided upon the outcome of which has been
unsuccessful; that the Order of the High Court that the municipality purchase
the land was set aside by the Supreme Court of Appeal; and the Constl-tu.tlonal

Court’s dismissal of the Complainants’ |application for leave tg appé‘aj;“ )
basis that it had no prospect of success on appeal determlnegl y,@ltlf' Tnali
claim for enforcement of their right to housing and to live in dlgm v
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39. The Complainants submitted that, as there is no court superior to the
Constitutional Court, its decision leaves them in a position where they are
without any other practical legal remedy other than eviction. They further
argued that it is no answer to say in these circumstances that the case for the
eviction of the Complainants must proceed, because waiting for the courts to

40.

41.

43.

44.

evict them first before taking action to
They argued that they have no other al
the Municipality and the appellate court
claimed that if evicted, they will have

evicted, they will be condemned to conti
circumstances without any relief in sight.

The Complainants further argued that

Party to the African Charter, because the Resp

provisions of the Housing Act 107 of. 19

deliver housing, which it has failed-or- refused to' do notw

oted 1

case for their eviction. They als

Respondent State, it is the duty f, the natlonal governme

policy, to set dehvery goals and*
provincial and municipal,
Respondent State are“i
On the requiremeént ofArticle:
averred that .the present commt
period. They: submitted that the
appeal was made on?7 May 2009 an

(6) of

The Respondeht State argued that the
Article 56(2) of the African Charter beca| se no violation of rights in the African
Charter has taken place and that the Complainants have not made out a case for

the prima facie violation of rights in the

that the Communication is manifestly unfounded.

The Respondent State submitted that: (i
they have been evicted,

1, they appended to thelr submlss1ons,

nts submitted that the case has not been

and theﬂf
accommodation; (ii) at the present time, the Complainants are conl fac‘:m%\an

protect their rights would be illogical.
ternative remedies, due to the fact that -
s have refused to assist them. They also
no shelter over their heads, and if not
heir current inhumane

on is aimed at a State

-has:by virtue of the
'c1pa11t1es’w' fig>duty to
standmg a pending
¢ mg Act of the
o “set housing
gets afid. to promote the capacity of
d that all*levels of Government in the

7, placed on mu

hatxpursuant to the'H

the African Charter, the Complainants

ication was‘submitted within a reasonable
« \,‘ns%ltutlonal Court order dismissing their

at they submitted the Communication
d of three months after the dismissal of

tigation or settlement mechanism.

communication is not compatible with

African Charter. It therefore submi.tted

the Complainants do y :
admit that they ?ciirre« tly@ave

.........
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46.

47.

48.

49.

50.
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application for eviction; and (iii) there

eviction of the Complainants in the dom

The Respondent State, therefore, submi

the complaint is, or when the alleged vig

Government also argued that the Cox
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is currently only a pending case for
estic courts.

tted| that it is unclear what the basis of
lation of the African Charter arose. The
‘npléinants expect the Commission to

examine the Communication on the presumption that if the pending application

for an eviction of the Complainants in

the domestic courts succeeds, they will

have no shelter, or that if the application fails, the Complainants will continue

to live in unacceptable circumstances, and to this-eh

contends that in either

scenario, the alleged violation of the African'Chafter is reliant on the outcome of

already been dec1ded by thes domestlc

African Charte
Charter.

the South African Court proceedings. It»f

act as a “supra-national court of ’éppea 0

Wtherefore ?éubmltted that the

t of Article 56(2), the Respondent State
p’c addressed to a State Party to the

| if, in due course, an eviction order is

s, the question still remains which right

e violated, as the African Charter does

The Respondent State further argued that if the Complainants are attempting to

k-

rely on their current allegedly inhuman
complaint, such an application has n

African courts, as a result of which tk

|

Communication on a cause of action t

e living conditions as a basis for their
t yet been brought before the South
e Complainants would be basing the
at has not yet been brought before the

domestic courts. It further argues that regardless of whether the Complainants

rely on their eviction or on their alle
remedies are available to them.

The Respondent State also raised «
Commission on the basis that the Com
remedies as required under Article 56(5

ged inhumane living conditiens;local
¢
P“I\AT $
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application is still pending in the national Courts. The Government argued that
until such time as an eviction order is granted by the domestic courts, no action
has taken place which may violate a rightjunder the African Charter.

51. The Respondent State relied on the decisions of the Commission in African
Institute for Human Rights and Development (on behalf of Sierra Leonean Refugees in
Guinea) v. Guinea,5 and Jawara v The Gambiab to support its argument that
domestic remedies must be exhausted and that the Commission cannot act as a
court of first instance. It contends that local remedies are available to the
Complainants, and they have not explained why thése.remedies would not be
effective or sufficient.

52.

counter-application to the eviction apphc

in the South African Courts and that tl .

eme. Court of Appea
of South Africa, stand

53.

reasonable time.- Relymg 0

szbabwe, it averred that the
54.

in this case.

55. Furthermore,,{ o Respondent State contends that the test under Ar}eléﬁ)éﬂ(ﬁ?vﬁ}r\
‘%

not when the complaint was first submikted to the Commission, 1@? w"i‘téwth
Commission was first seized of the matte go
i1z
Q
(&)

Az

5 (2004) AHRLR 57 (ACHPR 2004).
6 (2000) AHRLR 107 (ACHPR 2000).
7 (2008) AHRLR 146 (ACHPR 2008).

Page 10 of 51
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Consequent to the foregoing, the
communication should be declared inadx

Human Rights our
Collective Responsibility

Respondent State prays that the
nissible for the following reasons:

(a) The communication is not addressed to a State Party to the African Charter;

(b) The Commission was not seized of th

(c) The Communication does not set ou
Charter and is manifestly unfounded

e Complaint within a reasonable time;

t prima facie violations of the African
and

The African Commission’s analysis on admissibili

57.

58.

59.

(d) The Complainants have not exhaus
Commission.

Article 56 of the African Charte sets out \seven;,
Communication brought under Art1c1e\§5 of the ‘~Afr1can ¢l
by-the. Comm1ss1on

order to be adnu531b1e for con eratlorI\l
1vely. ,allure»;to satisfy any

Comm fucat1on inadmissible, unless a

] ith, whilé the Respondent State disputed
that the Complainants have fulfilled the requirements of Article 56(2), (5) and
(6). Upon careful examination of the.facts and submissions, the Commission
considers that the requirements underéthe uncontested Articles 56(1), (3) and (4)

have een comphed w1th and w111 therefore, only analyze the arguments of
S rovisions of Article 56 of the African

Article 56(2 ef the“African Charter states that “Communications... received by
the Commission shall'be considered if th’ey are compatible with the Charter of
the Orgamz ition of African Unity or with the present Charter.” In the case of
Kevin Mgwanga:Gunmeet al v Cameroon, the Commission held that:

v

The condition relating to compatibility u‘Jith the African Charter basically requires
that:

The Communication should be brou!
The Communication must allege prima facie violations of rights
the African Charter;

ht against a State party to the Charter;

protecte b
6‘\36 s3g .1_;'.;%"‘*

o The Communication should be brought in respect of violation 7/ i, g@am%m \
after [the] State’s ratification of the African Charter; or whe? /fﬂ’l olati 1:3} ‘
© z z
FERAN £
“Bage M-of &

N b’(‘VQH NO no

\\l%b' k‘/mgaga% c)"a\\‘ £
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60.

61.

62.

63.

64.
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Human and Peoples’ Rights

began before the State Party ratified
such ratification.
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the African Charter, have continued after

|
'

As regards alleging a prima facie violation of the African Charter (ratione

materiae), the Respondent State contends
out a case for the prima facie violation

that the Complainants have not made

rights in the African Charter and thus

o
that the Communication is manifestly ljnfounded. The Respondent State also
alleges that by seeking to rely on their current allegedly inhumane living

conditions as a basis for their complaint,

the Complainants would be basing the

communication on a cause of action that has not,yet been brought before the

domestic courts.

RSO

Qk

From the facts and arguments presented the Commlss1on observes that the

allegations by the Complainants in the pri

allegation of the violations of Articl
are stated to have in fact OCCULTE

Commun1cat1on are two-fold: (i)
£ the Afr1can Charter, which
of the: reported acts of the

Municipality - a sub-national governm nt

allegation of the violations of Artlcles 5

18 19, 22 and 24 of the African

Charter, which they contend cannot be flllfﬂled' nless the Complamants right

to housing is fulfilled;- Wthh in turn, i
pending application for ev1ct1on before’ the

The Commrssro

~notes, that th term prima-facie’as used in its jurisprudence

simply requlres that” at face value or upon r,;nére sighting, without requiring

either party
conclusion that the
competence o

recogmzed by th

to adduce any ev1dence,
Commurucatlon
the

In Commumcatlon 3
Others . v. Tanzama, this Commlss1on

it should be possible to come to a
‘can be accommodated within the

grounds that it alleges that rights

Africa Human Rights NGO Network &
held that “the Commission is only

concerned w1th Wwhether there is preliminary proof that a violation occurred”,
and thereis'no obhgatlon ona complamant to “show with sufficient clarity” the
alleged v1olatlons that have triggered the submission of a complaint.?

In the presen, case, the facts alleged bly the Complainants and the attached
documentary evidence of the housing situation of the Complainants (including

the annexed judgments, the photographs

8 (2009) AHRLR 9 (ACHPR 2009) para 71. Also see Modi
ACHPR 25 (6 November 2000).

® Communication 333/2006 - Southern Africa Human
Ordinary Session ACmHPR 12-26 May 2010 para
(represented by Gabriel Shumba) v Republic of Zimbabwe para 57. Also see Agfﬁllca on Q@?z
Chacha v. The United Republic of Tanzania [2014] AfCtE

26
Rights NGO Network & O [fé@c@aﬁéﬁmm 47th
51; Communication 351/ 007

of the housing and living conditions

1se v Botswana (Communication 97/ 93):[2000]

\)N\AN ANDP

emore
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65.

Human and Peoples’ High.‘ts

and the ongoing housing crisis) paint an impending danger of homelessness

sufficient to invite the attention of the Co
not disprove the living conditions of tk
provision of basic services and the risk o
face.

mmission. The Respondent State does
ie Complainants, the claims of non-
f homelessness that the Complainants

In the light of the requirement of preliminary proof and the arguments

presented, the Commission finds that the
and the preliminary evidence supporting
E3 and E4 attached to the Complaint) su
more of the provisions of the African C

facts presented in the Communication
them (see Annexures B, C, D, E1, E2,
ff1c1ent1y/f dicate violations of one or
arter m" y haveroccurred (in this case,

Articles 5,19 and 22 of the African Charte ) &

66.

67.

approprlatelyb dealt W1th under-the Comlmissiv,

‘above finding and for jurisprudential
that violations of the provisions of the
ent of a denial of the right to housing
ould be occasmned by an |eviction of the Complainants, the
Cornrmsswn i5 7 indful of and ahgns itself with the best practices of similar
itions on the basis of allegations of the
human rights violations. This position
would be * m line with Articles 60 and 61 of the African Charter, which
encourage the “;omm1ss1on to draw inspiration from international human rights

law.

68.

69. As regards the requirement that the Communication must be addressed to a

State Party to the African Charter (mtione1 personae), this, as demonstrated by the
established jurisprudence of the Commission, only requw a
Communication be brought against a State party to the /A{eé‘@( ‘f;hazrj;er,
alleging violations for which the State Party is allegedly respons,i lé

70.




71.

72.

73.

74.

75.

7 African Commission on
Human and Peoples’ Rights

“the Republic of South Africa” as respondents, the Commission recognizing
that its jurisdiction is limited to State Parties to the African Charter, became
seized of the present Communication only in relation to the Republic of South
Africa. This position is reflected in: the registered name of the Communication,
the Commission’s communications to the Parties, as well as the parties’” various
submissions on Admissibility.

Article 56(5) of the African Charter states that “Communications ... received by
the Commission shall be considered if| they ...are sent after exhausting local
remedies, if any, unless it is obvious that this procedire is unduly prolonged.”
This requirement is premised on the pri
first have an opportunity to redress by
its own domestic legal system, the wr
individual.”10 ;

On the other hand, the Complaman s
have been exhausted, in view of 'he fact
protection of their rights - th
with alternative and adequate h

as Mconst1tut1onally obligated and that
h prov151on by the Mun1c1pa11ty has

The Complaigii';mts also submitted that as there is no court superior to the
Constitutional Court, its decision lea hem in a position that they have no
remedy and face-possible eviction, They attached to the complaint, relevant
decisions of the hational courts, from the High Court, through to the

Const1tut1ona1 Court: (see Annexures B, C and D annexed to the Complaint).

In the present‘case, the Respondent StalLe argued that the Complainant has not
exhausted domestlc remedles as the Eviction Application is still pending in the
national Courts Whﬂst ‘the Respondent|State contended that local remedies are
available to-the Complamants, it has not shown how the local remedy indicated

Human Rights our
Collective Responsibility

to be avallable, would sufficiently
Complainants’§'5to have been violated)
‘sufficient’ if it is capable of redressing
point, the Commission finds that the R

redress the rights alleged by the
bearing in mind that a remedy is
the wrong complained against. On this
espondent State has not discharged the

onus to show that the local remedy it is holding out is suff1c1erm
» AT 2
> e" P‘R <(( .

In this regard, the Commission notes t
national courts which is referenced b

10 Purohit & Anor v The Gambia (2003) AHRLR 96 (ACH

hat the Eviction Ap
y the Respondent

'L@aj’/i’o »e O~

IPR 2003) para 25.
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recovery of a personal property by a third party, being the Trustees, and does
not involve the determination of the r1ghts| of the Complainants, which are
alleged to have been violated by the Respondent State.

76. The Commission notes further that it was in response to the Eviction
Application that the Complainants had filed a counter-application against the
Municipality in which they sought reliefs for purposes of protecting their rights
- that is, to alternative and adequate housing and the constitutional obligation
of the Respondent State’s municipal government to ensure that they are not to
be evicted pending such provision by thTe Municipality, The.reliefs sought in
this counter-application have been litigated befofe all’ the' national courts of the
Respondent State, including the highest court in «the Iand ~ the Constitutional
Court - with no success. o

.

: _‘\ ‘r’ < m‘u

77. The pending suit before the local co
the private owners of the Property:
Respondent State. By the Respondent‘u
expected to defend that suit agairist the I
evidence presented to the Commission, the C
filed before local courts; prejud1c1a11y"" KT
occupation of the property They aré
obtained the perrm sion ‘of *the Trust to“reside on' the property” and have
repeatedly refer éd to’ themselves as the Unlawful Occupiers of Portion 41” in

ever,. they not only dispute the

-“owners even though from the
iplainants have in documents

property at thé instance of the Respondedt State, they also invoke the obligation
of the Respondent_State to prov1de alternative housing and essential services
A nd the African Charter.

\.ﬁ\

78. From\the Comrrussmn § vantage pomt the present Communication before the
Comrmssmn pertams to allegations of human and peoples’ rights violations, not
by the prlvate owners of the Property| but, by the Respondent State. The
communication proceeded after the counter claim against the Respondent State
had been determmed with finality by the|courts. The counter claim pertained to
the housmg ¢risis of the Complainants and the necessity for alternative
accommodation and essential services. The decision by the Respondent State’s
appellate courts that the Eviction Application by the private owners before the
High Court should proceed seems to foreclose the Complainants’ clalms agalnst
the Respondent State for alternative and adequate housing.

the farm Rooikop 140 as described in the Deed of Transfer No: T2849/2004) Case No Oﬁ /a 870 ]udgrﬁent
delivered by NA Cassim AJ on 15 February 2008 para| 13. _? % AU-UA

4ARICA\N€ \)Q\’ g
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Given the appellate courts” order dismissing Jthe Complainants’ appeal against
government, the Counter Claim for alternative accommodation against the
Government is considered to have been détermined with finality. What is left of
the suit is the Eviction Application brdught by the trustees as the private
owners of the property. Based on this fact, the-Commission holds the view that
the Complainants have exhausted local remedies against the Respondent State

in line with the requirement of Article
Eviction Application has no bearing on
provide, at the very least, temporary alter

56(5), considering that the pending
the responsibility of government to
native accommodation to address the

Complainants” housing situation.

The Commission further holds the view that dent State has not

shown that there is any other practical dome i
Complainants other than the referenced-Evi f‘ I ‘
found to be insufficient. To this end havmg obtam
respect of the counter-application, ‘the. Respondent State
how the Complainants may initiate anothe
on the same claims and reliefs’sought in t
estopped from doing so, based on th
matter has already beew ‘*ad}udlcated ‘

80.

u__‘gment in

not demonstrated

ctrine: of res ]udzcata (Wthh means, the
by a competent court).

81. The above view. of the

d upon by the courts up to finality on

t the Respondent State has not shown
gate this cause-of-action against the
opped by the courts on the basis that it
been exhaustively dealt with by the

82.
nts may solely liti
municipal government without being est
falls within aé iatter which has already
courts. In any-event, the Commission finds that this contention will fail to the
extent that it has observed from the text|of the decisions of the national courts
which were provided by the Complainants, that there were ample references to
the Complainants’ living conditions, in the context of the absence of provision
of essential services to them.

Moreover, even accepting the argument of the Respondent Std a‘:ﬁd’c};\the
Complainants indeed still have local remedies, the Comm1ss1 -/.\ﬁ\gﬁ%EtHﬁtftﬁlSo \
requirement will not apply literally ir -

83.
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Complainant to seize the domestic courts. The Commission has stressed that,
remedies the availability of which is not evident, cannot be invoked by the state
to the detriment of the complainant.!2 In|this regard, the Commission recalls its
decision in Jawara v.» The Gambia,'3 where it held that, even if certain domestic
remedies were available, “[tlhe existerice of a remedy must be sufficiently
certain, not only in theory but also in practice, failing which it will lack the
requisite accessibility and effectiveness."

84. The Commission observes that the Complainants in the present case currently
face the risk of homelessness upon the determinat f the pending Eviction
Application, and is therefore convinced
that “it makes no sense to wait for the ¢
[them] from Portion 41, whereas they
approaching the Commission. For the 1
deny that they are unlawful occuplers of the propert :
counter claim against the government suggests that "t}
immediately available remedies/against the Respondent Statt
government. : ; ’

have no other
$ sub-national

85.

n that the likelihood of the Complainants
succeeding in .obtaining a remedy would redress their current housing
crisis and living, conditions is so .minimal as to render it illusory, the
Commission finds that the requlr ment|of Article 56(5) of the African Charter

have been met by the,,,,;k omplamants

86. On the basis of the foregomg, and'g

87. Regardlng the ‘Tequirement of Article| 56(6) of the African Charter which
3
stipulates. that Comimunications received by the Commission shall be
conSIdered 1f they are’ *stibmitted within a reasonable period from the time local
remedies are, exhausted or from the ddte the Commission is seized with the
matter, the Respondent State contends that the Communication was submitted
after an unreasonable period. The Goveérnment argued that “the Commission
could not have been seized of the mattel before 22 February 2012, which is the
date indicated on the Communication, [and which date] is more than nine
months after the Applicants’ application was dismissed by the Constitutional

Court”. Furthermore, it contended that {‘the test is not when the cqg ;amhwgs\

12 Jgwara v. The Gambia (2000) AHRLR 107 (ACHPR 2000) para 34 (Jawara case).
13 Jawara case, para 35.
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first submitted to the Commission, but when the Commission was first seized of
the matter.”

88. In reply, the Complainants argued that they submitted the Communication on
13 August 2009 and, therefore, argued that this Communication had been
submitted within a period of three months after the dismissal of their appeal by
the Constitutional Court.

89. The Commission notes that the requirement under Article 56(6) provides for
two events from which the timeline within which.a:€ommunication has been
submitted may be computed, being: (1) “fromy’ e'r"tlme local remedies are
exhausted”; or (ii) “from the date the Comrmssmn s selzed w1th the matter”.14

ks ‘a- \.\ ;.~,

90. The Commission held in Tsatsu Tsikata v Gh that this’ requ' ement “is quite
related to the principle of the exhaust’ ¢
Article 56(5). This means that thesCo
communication from the date that the
by the Complainant....”15 :

91. The African Charter does not spec1f1c:a]_k
time”, and thus, the Commission has al
characterlstlcs of each case In

American Co ‘rzentlon on Human R1ghts (Artlcle 46(1(b)) and the European
Convention on Human Rights (Artlcle 35(1)), beyond which the Commission
would requir‘ the complainant to pr@ffep a compelling reason for the further
delay '

92. From ‘the Commission’
the last avallable local [ Was exhausted by the Complainants - with the
dismissal of thelr application for leave ro appeal by the Constitutional Court -
on?7 May 2009. Furthermore, the Commission observes from its records that the
present Cémmunication was received ht its Secretariat on 13 August 2009; a
period of three months after the exhal'lstlon of domestic remedies, and well

within the iﬁferpational standard of a “reasonable time”.

93. Accordingly, the Commission finds that the requirements of Article 56(6) have
been fulfilled. |

AN A
p "o\; ‘\:ETARJA/:;-ND
4 Majuru v Zimbabwe (2008) AHRLR 146 (ACHPR 2098) paral04; Communication 477/;‘1;1/-" i
Lindsay von Abo v Zimbabwe 57% Ordinary Sessmn ACHPR 4-18 November 2015 ,p a\ra\
Communication 340/07 - Nixon Nyikadzino (represented by Zimbabwe Human Rights GO“ For}lm
Zimbabwe 111 Extra-Ordinary Session ACHPR 21 FeFruary 1March 2012 para100.2, }
18 Communication 322/2006 - Tsatsu Tsikata v. Republic of Ghana (2014) para 51.
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94. In view of the above, the African Commission declares this Communication
admissible in accordance with Article 56 of the African Charter.

Merits
Summary of the parties’ submissions
A. Complainants’ submissions

95.
the 76 families occupying Portion 41 of
State is in violation of the provisions o

African Charter. For their submissions_\i_

on their submissions on admissibility;16.

9.

97.

98.

99. further argued tha
wnicipal gover
0. They argue

was dangerously

crowded marshland
habitation. They,s;;
illegal occupation of Portion 41 was bas
Municipality to acquire Portion 41 and |
on the property. They claim these repres

4

16 See Complainants Attorney’s reply to the Commissi
377 of the Complainant” dated 28 January 2016 para
the Commission’s email dated 16 May 2016 para 3.

17 See Complainants” Written Address on the Admissil
paras 7.1-7.1.1; Applicants' Response to Respondent
behalf of the Republic of South Africa (dated 8 Mara

t the non-
nmen

claim that their subse

The Complainants submitted that by faili

provision of housing by the
t warranted their initial temporary
d that living in Portion 40, an over-
unhygienic and unsuitable for human
2quent relocation from Portion 40 and

ed on representations by officials of the
orogressively provide adequate housing
entations turned out to be untrue.

on’s email titled “Re: Letter on Commumcatlon
3. Also see Complainants Att%r;r&%y Eﬁ"é\pgr\ts
7 o QETARIAT €03
bility of the Complaint ( dégﬁ&f Tebruary, 2016%
s Second Submission on AamISSIblhty‘\ n -\
h2013)para5111117 G
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100. The Complainants argued that the neglect by the Respondent State’s municipal
government to fulfil its obligations to providel housing amounts to a violation of
their right to respect for human dignity. They argued that the fact that the
Applicants now face imminent eviction and homelessness at the hands of the
IDM Trust due to the Municipality's misrepresentation and neglect is degrading
and that such inhuman treatment is prohibited by the African Charter.

101. The Complainants also submitted that before occupying Portion 41, many of the

current occupiers of the Property subrrutted their C forms, containing an
application for housing, to the Mumc1pal1ty 18 Theyargued that it was their
understandmg that Reconstructlve and Developri amme (RDP) houses

thereon. They further claimed that this representatlon by t

reinforced by the Mun1c1pal1ty 5 procurement of a Grader o
to grade roughly half of the Property for
December by the 76 households '

102. The Complainants also subm1tted that the metre fact: that the Applicants took the
initiative to resglve their housmg\and living problems in Portion 40 by engaging
with the pro{nnc1al and local government proves their desperate need for a
better life. They claimed that the\dec151on of the Municipality to leave them
high and dry ‘at.such a critical time of n’eed while giving assurances that their
problem of homelessness was bemT addressed is reprehensible and

unacceptable, and:; amounted to & iolation of their dignity under the African
Charter o !

(i) Alleged vzolatzon of Artlcles 17 18 and 19 of the African Charter

lt\ /

103. The Complamants submltted that the| Respondent State has violated the
provisions of Article 19 of the African Charter. They contended that by failing to
address the housing problem they face, ‘the Municipality has forgotten that the
Applicants have human rights that need to be protected.’’® They further
contended that the Municipality not onl}L has a duty to assist them in terms of
the Housing Act and the Constitution of the Republic of South Africa, but also
has a duty to provide them with alternative accommodat1on 1n/ tmf ‘

eviction.

18 Complainants’ Written Address on the Admissibility
19 Applicants' Response to Respondent's Second Submlﬁl
paras 1.1.7.1.
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104. The Complainants further argued that although the Supreme Court of Appeal
in its judgment at paragraph [14], set aside the High Court Order mandating the
Municipality to purchase Portion 41 from the IDM Trust, the Supreme Court of
Appeal agreed that the High Court ]udge "was right in coming to the
conclusion that the Municipality had not dealt with the problems of informal
settlement on the property with measures of alacrity which could reasonably be
expected of them".20

105. The Complainants submitted that they Lieserve to enjoy the same rights and
respect as the rest of the country and thejonly way:to enjoy such right is by the
Municipality, a sub-national government|of the Respondent State, delivering on
its housing obligations with respect to the occupants of Portion 41. They argued
that given that they entered upon Portion 41 at the 1nstance of the Municipality,
the Municipality should assist in preventin hem ev1ct10n or. in prov1d1ng
alternative accommodation, which it, '

106. The Complainants further subm1tted‘> 1
Government and the Const1tut1ona1 Court;
enshrined in the Bill of Rights of the:Sot
of the Complainants’ application for Tez :
application had no prospect of success:demed the V" access to an effective
remedy which would?have *addressed t |e1r<;,ousnr1g problem on Portion 41 or
their need for alternative housmg ﬂ

r

do not live in humane or suitable
% R P . .
jiremedy of alternative accommodation
san even more degrading situation than
hey further argued that the 1nhuman nature of their current

107:

accommodatlon cris
Wh1ch 1<111ed two men

(i1i) Alleged vzolatzon of Artzcles 22 and 24 of the African Charter

108. The Complamants submltted that the Respondent State is in violation of Article
22 of the African,Charter. They argued that Article 22 is prima facie violated by
the mere fact that they have had to live|in a severely overcrowded Portion 40
that resulted in dangerously unhygienic tonditions and various social problems
as neighbours constantly fought with each other over living space.

109. The Complainants also pointed out that apart from the water damage caused—to\\‘

their shack structures, the constant flood in and around the shgdl G\Za@dmtﬁa € o
o

20 Applicants' Response to Respondent's Second Submission on Admissibility dated
paras 1.1.7.2,
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presence of mosquitoes caused diseases

to spread quickly. Added to this, in

October 2004, three children from the Ro;o1kop Informal Settlement drowned in
the flood due to heavy rains and the lack of critical infrastructure to handle the

storm waters on Portion 40.

110.

under Article 22 to now face eviction

The Complainants submitted that it is a yiolation of their dignity and humanity

on Portion 41, after moving onto the

property with their shacks at the instance of the Municipality.?! They argued
that it is no fault of theirs that they are in illegal occupation of the property and

currently facing eviction proceedings.

111.

deplorable circumstances, in self consfru

112.

The Complainants further ave
duty bearer responsible for addre

the doctrine of margin of appreczatzo;i,
progressive realzsatzon of rights, and the

The Complainants submitted that in the
them, they are currently in desperate nee
nowhere else to go to. They do not curre K X

e\Respondent State,
the housmg crisis must take all
‘et altern@’qye accommodation.

odation and have
g d they 11ve in

a the primary

rinciple of proportionality in relation to

the rights alleged by the Complamants to have been violated in this case.

114.

i e right to protec
peoples to equality and equal respect (
satisfactory environment favourable to th

115. The Respondent State submitted that, b
Prince v Republic of South Africa,?? the Afy
of appreciation. In considering the viola
margin of appreciation doctrine, the

’

2 Applicants' Response to Respondent's Second Submi
paras 1.1.7.4.

2 (2004) AHRLR 105 (ACHPR 2004), paras 50-51.

ire the Commission’s consideration, to
wuman dignity (Article 5), the right to
tion of the family unit (18), the right of
Article 22), and the right to a general
eir development (Article 24).

ased on the Commission’s decision in
ican Charter is informed by the margin

Respondent State frgug&g;\ a

&
fs
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important role for the Commission. Arﬁd that, in this case, its legal framework
responds specifically to the realities of South Africa. The Respondent State

amplified this point by illustrating that
Respondent State to determine what pr¢
realise the rights protected both within
African Charter on Human and Peoples

116. The Respondent State also invoked the
argued that the Commission is not com

of the South African courts at the

within its national context, it is for the
»cedures need to be followed in order to
the South African Bill of Rights and the
Rights.

brinciple of subsidiary. The Government
petent to substitute its decision for that
1nstance

the Complainants. The

Government drew the attention of the

subsidiarity informs the African Charte1|‘ i
human rights 1nstrument does to its sup

117.

and inthe African Charter.

118. or the period from 1994 ending in the
s‘provided 3.7 million houses to those in
imately 24% of the formal housing stock
1 . iving access to housing to about 12.5 million
South A ricans. The Respondent State noted that according to official figures
from its, Department of Human Settlements as of 3 May 2016, 4.3 million houses
and housing- subsn:hes shad been deliyered to more than 20 million South
Africans. And that the Department of Human Settlements has set a target of 1.5

million moré houses to be delivered by 2019.24

119.

On the princip‘le of proportionality, the Respondent State argued that a fair
balance must be struck between the demands of the general mterest and of the

2 African Commission on Human and Peoples’ Rights ‘Principles and Guzdelziles on
of Economic, Social and Cultural Rights in the African Charter on Human and People s
24 First Submission on Merits on behalf of the Republic of South Afr1ca,, par

: \.\
Department of  Human  Settlements’ nnual  Performance’ I’la‘n,\_ ’/15-
http:/ /www.dhs.eov.za/sites/ default/ files/annual reports/APP low% ’)Ores fzxdf” POy ax R\OP" £
¢ < ,«”""
SLrome e

T
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(1) Right to housing

121.

122.

123.
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Commission’s own guidelines
Complainants cannot trump the rights o
balanced in order to achieve a fair result.

The Respondent State submitted that the

acknowledges
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that the rights of the
f the community at large, but must be

Commission must apply this principle

to the facts of this case by recognising that the Respondent State must balance

between the rights of the Complainant

s with that of, first, the wider South

African community in avoiding wasteful expenditure on land that cannot be
developed and, second, other people in a similar situation with that of the

Complainants who also must follow the
third, protection of the proprietary rights

The Respondent State submitted tha
in terms of the right to housing is sect:
South African Constitution prov1des for

The Respondent State noted: that altl

Constitution has no direct equlvalent in

has held that the right to- housmg is prote
combination of provisions protectmg ‘the|ri

procedure:for-acquiring housing, and,
of the owners\of the Property.

ecourse of the Complamants
onstltutlon Section' 26 of the

to the highest attamable standard of men ’

the right acco;_d"d to“the famlly (Article
elected to address the right to housmg iz
rights.

State submitted that 1
th African Constltut
nd 1eg131ature T

The Respond
section 26 of the:
Soiit\h African coutrts
pleces of leglslatlon that-ha

1 terms of the combmed effect of these

he right of access to housing under
ion has been dealt with extensively by
e Respondent State alluded to various

een enacted under section 26 of the Constitution

to give, ‘effect: both.to the right to access to housing and the prohibition against
arbltrary evictions: These include the Ex’lcensmn of Security of Tenure Act 62 of
1997, the Prévention of Tllegal Eviction From and Unlawful Occupation of Land

Act 19 of 1998, the Housing Act 108 of 19
of 1995, the Na’gonal Environment Act 1
Management Act 56 of 2003.

97 the Development Facilitation Act 67

07 of 1998, and the Municipal Finance

The Respondent State submitted that the competing interests between South
African law and the Complaint currently before the Comm1551\pr);—requ1re a
government's ob /a?i&mmmmgl%i& the

balance between the South African
Constitution to provide housing and th

% First Submission on Merits on behalf of the Republic
Another v Nigeria (2001) AHRLR 60 (ACHPR 2001)).

DE.«"
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125.

126.

127.

128.
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must uphold the rule of law that prevents the illegal occupation of law. Added
to that, the Respondent argued, is the obligation of the Municipality to ensure
that expenditure is incurred in accordance with the Municipal Finance
Management Act, which ensures the fiscal responsibility of municipalities.

The Respondent State submitted that|as part of its responsibility to make
adequate and safe housing available to the applicant, the Municipality has to
conduct a number of studies on the property under consideration, including a
feasibility study, a technical survey, a domolite stability investigation, and an
environmental impact study.?

The Respondent State submitted that if théMunicip \,flty were to simply
purchase the property or any other property for't matter without complying
with the necessary legislative requ1rernents,‘ nditure would be
considered wasteful expenditure -ir| terms “of ‘the. wsFinance
Management Act, which could have ser1ous legal K
government officials involved including]er

landowners, the rlghts:»o,
the rights and obligation

The Responder‘it State submitted that i 1mp1e nenting its obligation to provide
: d onto the Property as an emergency
measure foIIowmg a flood in the*areagwhere they were living. However,
following an apphcatlon for eviction of the Complainants from the Property by
the lawful owners the IDM Trust the 1\|/Iumc1pa11ty has been and is still in the

e

services to the' C mplamants in response to the High Court’s judgment. The
Governmeént’ argued that it has been determined that the Municipality cannot
purchase the Properfy as it is not su1tab1e for habitation. The Government,

that it has identified alternative land for development and is
of finalising the last leglsiatlve requirements before construction

however, claii
in the process;

;

of houses can commence. The Respondent State added that the Complainants

% First Submission on Merits on behalf of the Republic|of South Africa, para 5.25.

/\
Z Citing the Extension of the Security of Tenure Act ?2 of 1997; Prevention of I}l(aPE(‘écnq;}’FQ v

and Unlawful Occupation of Land Act 19 of 1998, Housing Act 108 of”"19975’ el men‘t?%‘

Facilitation Act 67 of 1995; National Envrronm'ental Act 107 of 1998,*Munic1? Fm ce

Management Act 56 of 2003. //
28 First Submission on Merits on behalf of the Repubhc of South Africa, paras 5. 29-5(3 A
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will be among the persons to benefit
constructed.?

from the housing once it has been

The Respondent State submitted that while the administrative process to be
followed in the delivery of housing may seem overly cumbersome and time

consuming, the Municipality has no choice in
“required to ensure that all competing

Municipality and other citizens of So

Government also argued that in accord

appreciation, South Africa is best placed

competing interest, and that the process
legislation has been approved by South African: courts

The Respondent State also submitted tha
process under South African law and in

And that the Complainants have:
considering that at the time they approa

was already 1mp1emented ongomg a

homelessness.

Charter does n -apply to th1s case because the fact)sy are distinguishable on two

| the matter. It is a process that is

interests (that of home seekers, the
uth Africa) are accommodated. The
ance with the doctrine of margin of
to determine how to accommodate all
currently contamed in South African

)y
,

‘f ass1st1ng thex Complamants
a1th O, abused diie process

o

grounds: f1rstly, no ev1ct1on order has been made and, secondly, South African

law provides:
eviction.30

(i1) Respect for human dzgnziy (Artlcle 5)

for the Complaints against forced

submitted that it has not violated the
er the combined provisions of Articles

133. The Respondent State subrmtted that the alleged violation of Article 5 of the

African Charter lacks merit as the Compl

Jainants have made no specific factual

allegations about the right to respect for human dignity. The Government

argues that it would be unfair to ex

submissions on this alleged violation
indication from the Applicants” submissia
Respondent that allegedly gave rise to this

% First Submission on Merits on behalf of the Republic g

30 SERAC case (n 25 above).

31 First Submission on Merits on behalf of the Republic g

b

ect the Respondent State to make
because “the Respondent has no
ns regarding the alleged actions of the

R
5 violation.”3! o HUMAN\F\
w\?’CRETAR/Ar %

50

«
~S{How @9/

f South Africa, para 5 -
1 8 { S
f South Africa, para 5; z, /S
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134. As such, the Respondent State submif
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ited that no violation of this right has

occurred. |
(iii) Right to education (Article 17) |

he alleged violation of Article 17 of the
the Complainants have not contended a
Government referred the Commission to
ated that the new housing development

135. The Respondent State submitted that t
African Charter is not in contention as
violation of the right to education. The (
paragraph 2 of the Report where it is st
will encompass educational use.32

v e,
(' c

136. The Respondent State contends that this- complamt is a ploy by the

Complainants to abuse process and gain some preferentlal treatment over other
house seekers who may be living in comp“ able c1rcumstances .or who may also
require emergency housing from the Mt ; A

137. On the basis, the Government su_ mitte
in bad faith and that there has’ ot bee

Charter.

.\ /

(iv) Protection of the family unit (Artzcle 18), eq}dlity of persons and rights (Article 19), and
£2).

economtic, social and cultu a] development (Artzc

e Complalnants have made no spec1f1c

138. The Respondet tate ‘submltted that t}r

. t State to make submissions on these alleged
v1olat1ons -as the Res has no indication from the Complainants
submissions- regardmg the "alleged actions of the Respondent State that
allegedly gave rise to thls violation.

&

139. The Respondent State/urged the Commission not to entertain these allegations.

« \

(v) General satisfac’tqry‘fenvironment favourable to their development (Article 24)

140. The Respondent State submitted that the
allegations about the Respondent State’
Charter.

Complainants made no speﬂfgz_ factual
s violation of Article }.@h@a&m an
~

é/ RCRETAR, O\,

'i§

tions that the Mume ﬁah
represent the Mumcﬁ)

141. In response to the Complainants’ conten
Development Plan does not truthfully

< NVae o
of South Africa, para 5. 4. oy, RicANg®
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because it does not adequately ensure that the Complainants have -access to
housing,®® the Respondent State submitted that the question of truthfulness of

the Municipality’s actions or
Development Plan provides for housing
South African courts. And that althou
consideration by the courts, based on the

whet

her| the Municipality’s Integrated
hasl not been put to or considered by
h the Plan has been submitted for
rinciple of judicial difference, it is not

for the courts to prescribe to the Municipality what project it should undertake

or who it should prioritise; provided
requirements of South African law.

142.

access to housing is moot.3

143. The Respondent rejected the a{}err

it

The Respondent State further submitted t
to accommodate the Complainants in the deve]
question of whether the Mun1c1pal1ty s I

is satisfied that the Plan meets the

illa Liza Ext 5, the
ent Plan provides

144.

145.

have beén the applicants.36

146. As such, the Respondent State submitte

Article 24 of the African Charter.

3 Complainants” Written Submission on the Admissibil
para 5.3.

3¢ First Submission on Merits on behalf of the Republic o

35 Complainants” Written Submission on the Admissibil
paras 5.5-5.6.

% Citing the African Commission’s Principles and Guide
Social and Cultural Rights.

arguesk.:_:.fchat the issue before South
Municipality contravened the South

at to the extent that Article 24 of the
water and sanitation, the Municipality
Court to provide basic services to the
,|in fact, water and sanitation services

d that there has been no violation of

/-/’_:'—'_-\-—
‘\ ON HUM4 W \\\\
ty of the Complaint dpfqd’ﬁZeFéﬁEJanﬁ;O&O

N
o\
f South Africa, para 5’60 3, /o @ N ?n
ty of the Complamt{datgdZZ F\e@nu ry 2010, 2
© _, X < ja £
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(vi) Response to the decision on admissibility

147. By Note Verbale LEG/ACHPR/COMM/377/09.23022015 (30107) dated 23
February 2013, the Respondent State indicated to the Commission that the
Government intends to reopen the issue|of admissibility in its written and oral
pleadings on the merits of the Complaint/37

148. While acknowledging that the Commission’s Rules of Procedure of the
Commission does not allow a reopening of admissibility proceedings, the
Respondent State submitted that local rémedies have-not been exhausted. The
Government argued that the Commissio | did not. have: all:the facts of the case at
its disposal when the decision on adm1sgrb1l1ty was made in terms of the reliefs
sought by the Complainants before South Afrlcan courts, the ava11ab111ty of
sufficient remedies, and the impract

remedies.38

Mo

149. In terms of the relief sought by the Complainants before \So,vﬁ'tthfrican courts,
the Respondent State argued. that the | f relief from -eviction of the
Complainants has not yet been decrded by anyr.of the superior courts of South
Africa. The Respondent. State argued that w part of the eviction claim,
which has to do the. purchase of the’ Pr?perty for'thessum of R250 000.00, has
been considered by the coutts the /substantive issues on eviction are yet to be
decided by the ngh Court, %/ bt

The Respond‘ nt State also argued ‘that no matter concerning the violation of
s contained in the" South African Constitution was brought

150.

151. In terms of the availa lies, the Respondent State submitted that it is
not suff1c1ent for the inants merely to show that the possibility of
success'is Tow: or that further appeals are difficult or costly. To the Government,
the test’ \should be Whether the municipal system of the Respondent State is
reasonably capable of providing effective relief. As such, the Respondent State
submitted ‘that effective relief is available to the Complainants in the courts
system of the Respondent State.

152. The Respondent State submitted that leffective reliefs are available in the
Respondent State and that the Complainants have an option of bringing claims
against the IDM Trust to dismiss the eviction application or brmfg’glaﬁ‘mtggamst
the Municipality for human rights violations. The Governﬁeﬁtﬁﬁlrtﬁgf ar@ﬁ}d
that even if the Complainants do not intend to institute" p&‘oce dlng\m Cous?tv

w 2

o (v\

HEoad

% First Submission on Metits on behalf of the Republic of South Africa, para 6:1. 2,

38 First Submission on Merits on behalf of the Republic of South Africa, paras ¢5- 661,9.
~
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their rights remain protected under the | Prevention of Illegal Eviction From and
Unlawful Occupation of Land Act Whijh balances the rights of illegal occupiers
with that of the land owner. The Respondent State submitted that it is not
guaranteed that the IDM Trust's application for eviction will succeed in the
event that the matter proceeded in the High Court.

153. In terms of the impracticability of pursuing the remaining remedies, the
Respondent State submitted that the ¢ Commission’s finding that it would be
impracticable for the Complainants to pursue their remedies in the South
African court is unclear. Relying on the principle of subsidiarity, the
Respondent State argues that South African coutts arée: best placed to interpret
South African law and that South African ]udges are best, .placed to understand
the plight of vulnerable South Africans. ‘C1t1ng a humber o'f cases decided by the
courts, the Respondent State argued that Sout Afrlcanxcourosuhave come to the
aid of victims of alleged human righ 5 abuses based on. the outcome of several
decided cases.?® And that the Complai
to what prejudice they stand to"suffer i
ordinary course of the eviction’ proceedu

154. The Respondent State sumetted tha ilocal remec have not been exhausted
and the Complainants’ have advanced’ n}o reasons % it would not be possible
to pursue any of the rnedles demonstrateds,; ~‘y“the Réspondent State.

155. On the basis oﬂ,' these arguments, the Respondent State urged that Commission
to make a f1nd1ng that the Respondent State has not violated any of the rights in
the African Cha -

[
i .

tten submissions

ith the way the complainants have
presented “their arguments on the merits before the Commission4 The
Respondent? State argued that the Complainants” submissions are vague ‘as it is
not clear What he allegations against the Respondent State are that need to be
answered’, aid that the vagueness of the Complainants” submissions violates
the Respondent State’s right to a fair hearing and due process. The Respondent
State argued that such uncertainty places South Africa at a dlsadvantage in
these proceedings because it is forced to submit pleadlngs th maj‘lﬁeq %”\fexly
wide in scope. )

3 First Submission on Merits on behalf of the Republic of South Africa, para 6. 1
40 First Submission on Merits on behalf of the Republic of South Africa, paras 5.1,
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These
procedure of the Commission, which is guided by its Rules of Procedure and,

therefore, worth addressing.

Generally, the Commission receives an
to its protective mandate under the Afr
Charter stipulates the responsibility

observations on the form of prEsentation of submissions strike at the

d deals with communications pursuant
can Charter. Article 45(2) of the African
of the Commission to ‘[e]nsure the

protection of human and peoples’ rights under conditions laid down by the
present Charter.” One of the conditions|laid down for the Commission to fulfil
this mandate is the ability of the Commission to“develop its own rules of
procedure, including with respect to| the adjudication;, of communications
submitted to it.4 %

of Procedure stipulate the spec1f1c 1
communications filed before the;C
seized by the Commission. T:

h1ch 1pr0V1des that the Secretary of the
jcations addressed to the Commlss1on

he claims against the Respondent State
are suff1c1ent1y «clear and meet the ‘basi¢’ requirements of Rule 93(2) for the
followmg reasons, Firstly, there is khown author of the complaint whose
name natronahty and signature are identified in the complaint. Secondly, the
 of the act or situation compla1ne|d of, including the nature of the alleged
hl case, the't non—prov151011'1 of housing or alternative housing and

the, place of the alleged violations and the period when the

' "-to have occurred are contained in the complaint. It is

Commission flnds that, by themsels

The Commission notes, however, that| the assertation of vagueness by the
Respondent State is with respect to the Complainants’ submissions, and not the
complaint itself. A careful perusal of the African Charter and th/e;RqI@Wﬂl
show that neither instrument prescribes|a specific form of writt Ib\ég\fibmlsmoﬁ@o

in the proceedings of the Commission. However, the Comrmssmﬁ dGes TioTtreat

its Rules in isolation. A community reading of the rules, 1nc1udrng

L(ule‘%(Z)
the Rules of Procedure, suggests that a complainant’s submi’ssm s agamst
po?

4 African Charter arts 42(2) & 46.
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State Party should be just as clear and
should have sufficient detail as to inform
or omissions that have occasioned a violat;

Yet, unlike the established practice ¢

coherent as the complaint itself and
the State concerned of the specific acts
ion of the African Charter.

of submitting a dedicated written

submission on the merits advancing arguments in support of the allegations

that specific Articles of the African

Charter have been violated, the

Complainants in this Communication decided not to submit their written

arguments on the merits when called upo
in their email to the Commission on 28

their “written submissions on the Admi
Mendukazi Patricia Monakali.”42 In parti

their Written Submissions on the Admissibi

March 2013. This information was relayeé

full responsibility for. fthe strength
presented before the: Cornrmssmn
of the 2010 Rule '

the Secretarlat did not reject it This implie

:;. on admissibility and the reply to the

n by the Commission to do so. Rather,
January 2016; they elected to rely on
ssibility: of Commun1cat1on 377/09 -
cular,‘ they rehed on parts 5 and 7 of

long as th\,e.w ¢ is substantial
ocedure. In doing so, they take

. egatlons by the Complainants
Vlslons of Artlcles 5,17, 18, 19 22 and

ely on their admissibility arguments,
s that the reliance on those arguments

by the Complalnants, by itself, was conswdered acceptable to the Commission.
Similarly;: the’ Respo T dent State had ample knowledge of the nature of the
Complalnt‘ and the main arguments of the Complainants. Having been duly

served with®all the written submissions

place reliancé’arid having specifically responded to each of the Complainants’

substantive arguments in its own writte

cannot be heard to argue that “it is not ¢
Respondent are that need to be answered”.

4 See Complainants Attorney’s reply to the Commission;

377 of the Complainant” dated 28 January 2016 para 3.
the Commission’s email dated 16 May 2016 para 3.
4 First Submission on Merits on behalf of the Republic o

on which the Complainants chose to

43

s email titled “Re: Letter 0

f South Africa, para 5.2.
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166.

167.

168.

169.

This is more so because the substance of the Complainants” written submissions
on the merits in this Communication are based on the lack of access to adequate
housing and basic services, the poor liv 1ng conditions they have currently and
the impending threat of homelessness hat the Complainants face. These have
been duly forwarded to the RespondeniState, and these have been received and
robustly and appropriately responded to by the Respondent.

The Commission finds that the compla nt itself and the documentary evidence
by which it is supported as well\ as the written submissions of the
Complainants, when taken together, give sufficient clarity to the Respondent
State of the nature of the allegations levilled agalnst it. While the Complainants’
processes may be untidy for conducting one’s. case it does not contravene the
Commission’s 2010 Rules of procedure. Ab t any express y stipulated form in
the African Charter and the Commiss . Rules:. of rocedure, written
submissions of the ~parties are nof tended: o beso. techinical “or overly
mechanical as to make it difficult, fo unlett 'ed or unsophlstlcated litigant
or his or her legal representatlves to arhculate‘i allegations; of human rights
violations. D

/iv
o

While written submlsswns in proceedlngs before:the ‘Commission should be
presented logically and: w1th sufficient| detall to enable the other party fully
comprehend and adequately respond to “the, allegatlons, the requirement of
written submissions is‘not 1ntended to block’ the, vast majority of litigants who
may not be lettered in the processes and procedure of the Commission or be
such as to make it so formally prescrlbed as to prevent litigants from being able
to simply bear their minds on the substafice of the case as best possible as they
can. The Respondent State has;, prdperly challenged the Complainants’

submlssmns However the Comm1531on finds that there is no uncertalnty in the

e

Con51der1ng’“” att e:specific allegations ¢ Lf violations in this Communication are
in respectiof Articles’5, 17, 18, 19, 22 and 24 of the African Charter, the
Complaman{cs reliance on their submissions on admissibility as their arguments
on the merits-does not reasonably create a degree of uncertainty for the

Respondent stich that violates the Respondent’s right to a fair hearing-and due
o ZZAOMAN Ay

process. ) .(o\oiz CRETARIq ,’VO

7
As such, the Commission finds that the nature of the alleg t'or% S i
certain and that the Respondent State’s| observation - that the

submissions are unclear - cannot stand.
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Revisitation of the Commission’s admissibility degision

170. The Respondent State has sought to reopen the issue of admissibility of this
Complaint, despite it having been decided upon by the Commission.# While
conceding that reopening of the admissibility decision is not proper at this stage
of the proceedings, the Respondent State’s arguments in support of this attempt
to revisit the Commission’s admissibility decision are based on points already
canvassed at the admissibility stage, namely: the relief sought by the
Complainants in the domestic courts of the Respondent State, the domestic
remedies available to the Complainants, remedial options open
to the Complainants in the Respondent S

171. Worthy of note is that the 2010 Rules of
condition(s) for granting a review. In par

some guidance on the
ides that:

. ,’}9
le, this decision may be

If the Commission has declared a ijr"nﬁumcatzon znadmzss
tained in a written

reviewed at a later date, upon theSubmission of netv.evidence,

|
S

Procefi{ii’e .of the Commission, a review
ibility caroccur;where three conditions
have found that a communication is
fora, réview must be accompanied
third the request must come from the
author of the Commumcatlon, no" the Respondent State.

172.

173. Assuming the* Respondent is able to a1<e such a request - and the Respondent

is not able to do so.in this instance; - it is clear from the Rules that a review of
mmission s\dec1s1on on admlss1b1hty is preconditioned on fulfilling the
‘conditions;" that is;: the decision must have been declared inadmissible
ssion, and the Respondent State must have produced new

by the C
ev1dence

174. The Respdndent Staté’submitted that the Commission did not have all the facts
at its disposal when the decision on admissibility was made. Yet, the facts on
which the Respondent State relies in its submissions have already been brought
before the Commission and taken due cognisance of. Without presentln Tg?e o
and compelling facts, the Government has merely relterated O\sitﬁmﬁiﬁ}%
arguments on the requirement of exhaustion of local remedles 2 ICB

4 The Admissibility decision on this Communication was adopted in Kigali, Rwanda, durmg ﬁmnl@
Extra-Ordinary Session of the Commission held from|(20 to 29 July 2014. e
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already contained in its First, Second and Third Written Submissions on
admissibility and duly noted by the Commission.45

After revisiting its decision on admissibility, it is the position of the

175.

176.

Commission that, unless (a) it is a
inadmissibility of a Communication and (b

request to revise its decision on the
) a new and decisive fact is adduced by

the author of the Commission in suppaort thereof, a review is unwarranted. As
such, the decision of the Commission on the admissibility of the Commission

stands.

Regarding the substantive issues before
submitted that, in considering the ar
Commission must consider the principl

the Cornrmssmn sthe Respondent State
guments\ in support of its case, the
es of margm of appreczatzon, subszdzarzty

the progressive realisation of rights, and,
alleged by the Complainants to have bé
has opted to treat these principles iri

Alleged violation of Articles 5 ,

177. The Complainants allege:a v1olat10n by |
African Charter with respect to the1r gl
thus:

Every individiyl shall Have the right to the respect of the dignity inherent in a human
being and to: the recognition of his legal status. All forms of exploitation and
degradation ?of man particularly slavery slave trade, torture, cruel, znhuman or
degrading punishment and treatment shall be prohibited.

178. By the tenor of Article 5 of the African Charter, the protection of the dignity and
respect- 1nherent ine an‘being fis affirmed. In the case of Purohit and
Another, v.The Gambia, th ‘Commission declared that ‘human dignity is an
inherent- basic. right .to which all human beings... are entitled to without
discrimination.’46 In Modise v. Botswana, the Commission also noted that
exposing v1ct1ms to ¢/ personal suffering and indignity’ v1olates the right to

human dlgmty under Article 5 of the African Charter.#”

4 See First Submission on Admissibility on behalf of t%re Republic of South Africa (dated November
2012); Second Submission on Admissibility on behalf of the republic of South Africa (dated 31
January 2013); First Submission Third Submission on Admissibility on behalf of the Repubhc of
South Africa (dated 13 April 2013) paras 7.2.2-7 4. . P

46 (2003) AHRLR 96 (ACHPR 2003) para 57. s

47 Comm. No. 97/93 - John K. Modise v. Botswana (1997) African Commission on Human and Peo
Rights para 32.
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179. The right to live in dignity under Article 5 of the African Charter has direct
implications on other rights, including the right to work, food, housing, health,
water and sanitation; and creates correspondlng obligations for the state. In the
Principles and Guidelines on the Implementation of Economic, Social and Cultural
Rights in the African Charter on Human and People's Rights (Principles and
Guidelines on ESR), the Commission recognizes that the right to adequate
housing includes the right to live in dignity and entails the obligation of State
Parties under the African Charter to ensure that vulnerable and disadvantaged
groups such as those at risk of homelessness have access to acceptable living
conditions in a healthy environment.8 AN

e

180. The Commission also affirmed that the rightgt()i‘ vizater an anitation is implied
in a number of rights under the African ter \mcludmg the right to dignity
under Article 5 of the African Charter. In 1nc1p1es and Guldehnes on ESR,

the Commission noted that:

While the Africun Charter does
it is implied in the protections;
rights to lzfe dignity, work food

181.

Wd g oups resident on its territory live
asonabjy conducive to life, habitation,
live in dignity, State Parties under the
African Charter have an obligation::t¢* regulate and monitor the living
conditions of - res1dent1a1 dwellings o ensure that they do not become
dangerous to life, “human health /and xl/ellbelng of residents. This obligation
1nclu es-the resp0n51b111ty to prevent and address overcrowding in residential
areas th -may_prove "dangerous to dignified life and social interactions, the
prov151on of clean.public toilets or public latrines, the collection, disposal and
treatment(»_o 1 creta, and the removal of wastewater, storm water and

and health. To guarantee the rlg;‘

182. In the present case, the Complainants dlaimed that prior to moving onto the
Portion 41, they lived in temporary shack structures and neighbourhoods in
Plot 40. Plot 40 was overcrowded and yrequently flooded during thé summer
raining seasons until they were requested by the Municipal Authority to move

48 Principles and Guidelines on the Implementation of Economic, Social and Cultural Rights in the

African Charter on Human and People's Rights paras 78. ’;ﬁ?\ "
4 Principles and Guidelines on the Implementation of conomlc, Social and Cultural Ri /{‘lﬁ)é’a 81a R’Zl \>
African Charter on Human and People's Rights para ¢ 87. e o g
50 Principles and Guidelines on the Implementation of Economic, Social and Cultural ghts in
African Charter on Human and People's Rights para 91.
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183.

184.

185.

187.

temporarily to Plot 41. They claimed [that the overcrowding and regular
flooding not only created dangerously unhygienic conditions for them, but also
gave rise to diseases and fatal accidentals including fire incidents and the
drowning of children. They further argded that despite having moved on to
Portion 41, they have no access to basic services by the Municipal government.
They also argued that the Respondent’s neglect, failure or refusal to urgently
address their housing crisis and living conditions on the Property impinges on
their dignity as human beings.

The Respondent State does not dispute these horrif;
submissions. In fact, the Respondent State acknowledge
the Property on which the Complainants yet:
“dangerous for human habitation.”5! |

onditions in its written
in its arguments that

Also, besides the communal waterp nts pr(’;")vi‘(agd to:
seem to lack access to other basic servides conducive for
living. The Respondent argued,that the'Municipality providec
the applicants, but falls shof rovidingany proof or ir

off basis.

ith tremendous challenges which
..0f basic services such as, for
ion and wlvast)_’, sposal can make life a living
hell for the résidents. As such, ernments have a responsibility to take
necessary measures using available rces to the maximum extent possible
to ensure that squatters, vulnerable, g ’ul}s and homeless people have access to

Living in temporary ‘shack structy
can make life -exceptionall
example, electricity, transpor

basic services beyond communal ‘water points such as electricity and sanitation
ling:when adequate housing or alternative accommodation is made

. s nosevidence on the|record that the applicants are being
provided with basic’services besides communal water points on the property.
The non-provision of such other i'mporta'rlt basic services to the Complainants
rto the right of the Complainants to live in dignity under the

African Charter.

In seeking to refute an allegation of violaLon of the right to respect for human
dignity, it is not sufficient for the Respondent State to simply argue that the

51 First Submission on Merits on behalf of the Republic o

' African Commission on Human Rights our
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measures to ensure access to the basic necessities required for a minimum level

of a life of dignity. This includes the obligation to address the problem of

. . . | . . .
overcrowding and the various social problems associated with overcrowding.

188. The Respondent State also has an obligation to take appropriate measures using
all available resources to address the challenge of dangerous flooding in human
settlements as well as the non-provisior!l of basis services which have an impact
on human dignity. As the African Commission stated in respect to the right to
water, it is critical that States demonstrate that they adopt ‘deliberate, concrete
and targeted steps to move as expeditiously and effectively as possible towards

the goal of full realisation.’s2 This applies to socid-economiic rlghts generally.

189. In the present case, while the Respondent St 'te d1d not deny that the conditions
of life of the Complainants does exist, thié plamants d1d not argue that the
Respondent State is not doing anyth1 g abou\

Africa. The main charge of the Complair

of the Respondent State to urgently ad
conditions. On this question’of trgeng
that while socio-economic rights are of i
is subject to available resources and the {

-

190. ation to respect, protect,
ul ill soelo economrc r1ghts such as: the right of access to adequate
¥, samtauon and’ hyglene, and other basic services that safeguard
able groups.5® However, they have some
ed‘ed for the implementation of such
zed. The discretion a State Party has with
however, not be a limitation on the

obhganon to fulfil e ~ 1 cultural rights. This is because State

Parties. under the Africai Charter are under a duty to expeditiously fulfil the

socio-economic aspect of the right of villnerable groups to live in dignity and
_proper conditions in overcrowded spaces or in spaces provided as temporary

accommodation.

regard to resotre

191. In the Priné‘iﬁles~ and Guidelines on ESR, the Commission has noted in its
authoritativedriterpretation of the African Charter that:

The duty to fulfil includes the adoption of measures that enable and assist

individuals and communities to gain access to these rights on their own. In

cases where individual and communities are unable to gain ac?s/to’tlgm S
\0

CRETA Rig 7"4/
ggc o
52 Guidelines on the Right to Water in Africa 2019 para 3.3. / o }
58 Principles and Guidelines on the Implementation of Economic, Social and Cultural I‘h htsfin th
African Charter on Human and People's Rights paras 78, 79ff, 79hh, 87 & 92 12 Q)
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rights by the means at their disposal, the obligation will be, “to take measures
necessary to ensure that each person 1 within its jurisdiction may obtain basic
economic, social and cultural rights satzsfactzon 54

192.In the instant case, while the evidence adduced by the Complainants
sufficiently depicts highly concerning li‘ving conditions in the Rooikop Informal
Settlement, they do not sufficiently tieiLthe Respondent State with liability for
those conditions. The Respondent State cannot be held responsible for the
living conditions of the Complainants|in Portion 40 for the period that they
lived there, having not authorized the Complainants’-accommodation in the
first place. S

193. With regards to the living conditions of theyComplalnants in Portion 41, the
Commission finds that the Responden State has an obhganon to take
appropriate measures for addressmg the1r housmg\ problerns and-difficult
living conditions that is unbeflttmg ofitheir hurian d1gn1ty The Commission
also finds that the Respondent State should show its particular programme or

cludlng ‘with spec1f1c reference to the

this, there is no specific obligation for

\""»)usmg and nassociated problems of the

: by the\Complalnants

Ble for violation of this right with
I resent;case, if it failed to take any
appropriate miasures 1nclud1ng m b'h{atlon of resources to respect, protect,
promote and:fulfill these rights for al : yuth Africans lacking access to these
basic services; or‘1f it discriminated against the Complainants in the process of
p v1d1ng access xto these services to 'South Africans in the same situation.

ary con51derat10n for finding a violation of the right of the

he Respondent State Prlth respect to the fulfillment of the
the Compla1nan|ts is whether the Respondent State has
to the Complainant for providing within a particular time

the services:that the Complainants are lacking access to.

196. From the foregomg and in the absence of|any evidence by the complainants that
the government is not following due process in its effort to meet the demand
for housing, there is no clear indication that the Respondent State has violated
Article 5 of the African Charter. For that|reason, the Commission finds that the
Respondent State has not violated Articlel5 of the African Charter.

54 Principles and Guidelines on the Implementation of Ec
African Charter on Human and People's Rights para 11.




Alleged violation of Article 17

197. The Complainants alleged that the Respondent State violated Article 17 of the

198.

199.
200.

201.

Alleged violc;i'et}‘ion of:

202.

203.

African Charter. Article 17 of the African Charter affirms the right of every
individual to education and freely take jpart in the cultural life of his or her
community. The Article also affirms the obligation of State Parties to promote
and protect morals and traditional values|recognized by the community.

However, although no categorical submissions have been advanced by the
Complainants to support the allegation that the Respondent State is in violation
of this right, the depositions in support of the al egat ns stated that children
reside in approximately 68 out of the 75 holds on the Property.
The children in those households attend
commuting distance to the Property. The. Government
claim and the implication that ev1ct1ng the Complal
could have on the right to educat1on of th

Respondent Sfate has a responsibility to €

The Comm1§sibn must, however, o0 the conclusion that the evidence
made available to it does not allow it toestablish with certainty that there has
been a violation: of Article 17 of the Afr1ccm Charter along the lines alleged here.
In the absence of & any- evidence provmg a violation of this right, the Commission
iolation of- Article17 has occurred.

The Complamants alleged that the Respondent State violated Article 18 of the
African Chaxter. Article 18(1) and (2) of the African Charter guarantees the
protection of family life and affirms the |duty of the state to protect and assist
the family. ~

There is no doubt that the right to family|life is closely connected to the right to
housing implicitly protected in the African Charter. In the case of Social and

Economic Rights Action Center (SERAC) ahd Centre for Economic an Sm&
(CESR) v Nigeria (SERAC case),% this Commission held that al gﬁg}f?ﬁ 'i’fght"’e

55 Communication 155/96 - Social and Economic Rights Action Center (SERAC) and Cf@ltre or El ongjc
and Social Rights (CESR) v Nigeria (SERAC Case) (2001) ACHPR. ; N
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to housing is not explicitly provided for under the African Charter, the
combined provisions of Article 14 on the right to property, Article 16 on the
right to enjoy the best attainable state of| mental and physical health, and Article
18(1) on the protection accorded to the|family read into the African Charter a
right to housing.

204. In making this inference that the right to housing is implied in the African
Charter, the Commission underscored |the need to not interpret the right so
narrowly as to equate it only with shelter, by stating that the right to housing
goes beyond shelter or having a roof oyer one’s head 56 It includes the right to
live somewhere in dignity, peace and security.5”

Guidelines on ESR, the Commission notés that::

The human right to adequate housii
sustain a safe and secure home 4
dignity. It includes access tona
water, energy for cooking, heating,
washing facilities, means:of.food st
emergency services.53
205. The Commission can/also be 1nsp1red by
Adeqt Housin e >
Covenant on E¢onomiie, Socia Cultural R1ghts) in which the Committee on
Economic, Sodial and Cultural ‘R\ghts declares thus

<

interpreted in a narrow or restrictive sense
jle, the shelter provided by merely having a
elter exclusively as a commodity. Rather it
somewhere in security, peace and dignity.
vo reasons. In the first place, the right to
housmg 15 zntegr her human rights and to the fundamental
"’*fﬁprmczples upon which the Covenant is premzsed This “the inherent dignity of
the human person” from which the rights in the Covenant are said to derive
requires that“the term “housing”|be interpreted so as to take account of a
variety of other considerations, m]ost importantly that the right to housing
should be ensured to all persons irrespective of income or access to economic
resources. Secondly, the reference [in article 11 (1) must be read as referring
not just to housing but to adequate housing. As both the Commission on
Human Settlements and the Global Strategy for Shelter to the Year 2000 have

56 SERAC case (n 55 above) para 61.

%7 United Nations Committee on Economic, Social and Cultural Rights General Cp opmen
nght to adequate housmg (art. 11 (1) of the Covenant) (1991) UN Doc E/ 1992/23 pafa 7.

African Charter on Human and People's Rights para| 78. %\ 2
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stated: “Adequate shelter means ... adequate privacy, adequate space, adequate
security, adequate lighting and ventilation, adequate basic infrastructure and
adequate location with regard to work and basic facilities - all at a reasonable
cost” 59

206. In the present case, the Respondent State submitted that it recognizes the right
to housing under Section 26 of Constitution of South Africa. That it has further
given effect to this right in several pieces of legislation adopted by the South
African legislature.

207. The Respondent State also argued that it i
address the housing crisis of the Co
Municipality is required to comply with
effect to the right to housing under the|C
purchase the Property or secure’”
Complainants.

208. The Respondent State also

to uphold the rules
occupation of property)

to determine the appropriateness and
.odomestic law and to ensure that

:jerty or any other property for that matter

ant IeQal rules, such expenditure could be

|er its fiscal responsibility laws, which

owned by a’ rivate third party, they en‘#ered upon the property at the instance
of and with the permission of the Government. In fact, the Respondent State
admitted in ifs arguments that, indeed,| the Complainants “were moved onto

the Property as an emergency measure following a flood in the area where they

right to adequate housing (art. 11 (1) of the Covenant) (19

Human Rights our



2 African Commission on
% Human and Peoples’ Rights

were living.”60 This aligns with the Complainants” claim on how they occupied

the property.

211. The situation of the Complainants seem
they are evicted from the property by th
and will, in the process, be rendered hc
Property at the instance of the Municig

s precarious. They have argued that if
e owners, they have nowhere else to go
ymeless. That having entered upon the
ality, the threat of homelessness they

face is not being addressed with the urgency that it deserves.

212. The Respondent State has argued that in Weighin

right to housing, the Commission must
of appreciation, subsidiarity, prog;
proportionality.

213. The African Commission recalls its dei S

with regard to the margin of apprec
subsidiarity. The Comrmssmn is,a

214.

215.

i T‘:r,_v_"fmcan Charte
1d. subsidiarity recognize
/protect human arn

Respondent State that its domestic proc

requirements of the African Charter.53

\

80 First Submission on Merits on behalf of the Republic
61 Prince v South Africa (n 22 above) para 52.
62 Prince v South Africa (n 22 above) para 52.
8 Prince v South Africa (n 22 above) para 53.

7

obligations to fulfil the
principles of margin
rights and

ressi

issibn will not allow a restrictive
he Respondent State in this matter.

r. While the doctrines of margin of

the primary responsibility of States
.d peoples” rights domestically, they do
guide, assist, supervise and insist upon

n on the mere assertation by the

edures meet more than the minimum

NMAN '\:
GRETAR/47~ \

of South Africa para 5.29.
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216. With regard to progressive realization of

217.

218.

219.

ACHPR

7 African Commission on
Human and Peoples’ Rights -

State, the African Commission notes

Respondent State towards the progressiv:
South Africa.6¢ In particular, the Gove
provided 4.3 million houses and housin
Africans, and with a target to deliver 1.5 1

Progressive realization of rights is the «
constantly move towards the full realiza
rights within the resources available to the
on ESC Rights, the African Commissio

rights relied upon by the Respondent
the |important strides made by the
e realisation of the right to housing in
rnment has between 1994 and 2016
> subsidies to about 20 million South
nillion more houses by 2019.

obligation of states to gradually and
tion of economic, social and cultural
em.% In the Principles and Guidelines
n notes “that while the principle of

progressive realization of economic, social and «cultural r1ghts is not expressly

recognized in the African Charter, it is w
economic, social and cultural rights and’
of the African Charter, has been 1mp1 d it

Therefore, States are under a contlnuln f

effectively as possible towards’
cultural rights in their countries.6 ‘Ié‘:ls\wc
preparation of the African Charter shov
mmdful of the prmaple of progress

the obhgatlon the State bears*for putting 1
specific plans and ;programs that clearly

i ely accepted in‘the 1nterpretat10n of

sation of econormc, social and
ng that the background to the

that progressive realization does not
ing the fulfilment of its obligations on

e Commission wishes to affirm that the

ses specific obligations for which the
1d like to draw the attention of States
realization of socio-economic rights is
n place evidence-based strategies and
specify with measurable benchmarks

the steps.and general t1me11nes towards ayailing access to socio-economic rights
to people: Wlth no access to various basic social services such as electricity,

water, housmg, health care, education, s
and social securlty The State has accordi
place such strategies and specific plans

ources of employment or livelihoods
ngly to demonstrate that it has put in
and programmes supported by the

requisite resources. It also bears a responsibility to demonstrate progress at a

speed and scale corresponding to the

magnitude of the needs for access.

m,y
64 First Submission on Merits on behalf of the Republic of South Africa para 5.13. ZC QGRETA Riqy ©

65 Principles and Guidelines on the Implementation of Economic, Social and Cultural‘ﬁlghts«nﬂh

African Charter on Human and People's Rights para 1
6 General Comment No. 3 on the African Charter on Human
para 40.
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220.

221.

222.

223.

‘ African Commission on
Human and Peoples’ Rights

Finally, it has to also show that it is d
manner that displays both commitment
rights and to the implementation of its res

Human Rights our
Collective Responsibility

eploying its available resources in a
to expand access to socio-economic
ponsibility.

As the Commission notes in the Principles and Guidelines on ESC Rights:

The concept of progressive realisation means that States must implement a reasonable
and measurable plan, including set achievable benchmarks and timeframes, for the

enjoyment over time of economic, social

available to the state party. Some obligatzo(ts in relation:to.y
immediate. For example States have an obligation to-take-

J‘l ghts,
vulnerable and disadvantaged groups shottld P

to realise economic, social and cultural

processes.

In the present case, the 1mpend1ng
Complainants face should ordmarlly
Government without promp As
Respondent State has an obligation
to address the essential needs of the'¢

On the issue of proporuon' lity, th
need to balance. the individug
public mterest ‘The Responden‘
and still is.in the process

Complamants ‘ The Respondent Stz

and cultural rights within the resources

progressive realisation are
ncrete and targeted steps
e essents l‘ needs of members of

0 ur.gently take concrete ahd targeted steps
plalnants

nt Stet_te“fs;‘tlbmitted that there is a
omplainants against that of the
‘that the Municipality has been

roviding” appropriate housing for the
indicated that the Municipality has

identified alternatlve land for developr |ent and is in the process of finalizing
the, last Ieglslatlve requirements before construction of houses can commence.
Thi Respondent State also subm1tted t at the administrative process for the

hat the Mun1c1pal1ty ha‘s no choice in the matter. And that the
e.amongst the persons to benefit from the housing once it
67 The Respondent State argued that the government is
o determine how to accommodate all competing interests.

consumlng, :
Complainan

Considering f the glength of time that has|gone by since the Complainants first
allegedly submitted their application for housing, the Complainants have
argued that they are not satisfied that there is any real seriousness or
commitment on the part of government to address their housmg crisis in an
S,

urgent way.

67 First Submission on Merits on behalf of the Republic o

f South Africa para 5




226. Between 2004

227. Indeed, in Annexure RMS, the experts w

Atrman Commission on
Human and Peoples’ Rights

the progressive realisation of economic,
used as a yardstick by states to evade th

224. Tt is the position of this Commission that the necessity to follow legal rules in

social and cultural rights must not be
e responsibility to fulfil the obligation

to provide housing for those that are desperate for housing. The requirement
for the Respondent State to act in compliance with domestic law does not
trump its domestic and international human rights obligations to prioritise the
Complainants and any other set of vulnerable groups in the process of

allocating its resources, and to act fast in

225. The Complainants have repeatedly admitted, in

South African courts that they are i
occupation was at the behest of the
confirms that their occupation of the Prc

remove them from harms way in the/]

suggests that unless the Respondent:St:
unintentional illegal occupation by the.(

for purchasing the property,‘it may,
the 76 affected households Howe

the right of the lawful oW
government under the Soutk
Charter. However, this Commj
Respondent St“ te.

g \2022, the Govef
alternative accommodatlon or buy and d
of the Complamants as prev1ously expre
Complamants settlement on the Proper
Annexures: RM8 titled-#*Wetland Deline

i the' ] espondent State were to opt for

the process.

- on the record before

would’ need to devote more resources

t has had nearly two decades to seek
evelop the property for the settlement
ssed by the Municipality. There is no
» utilize the option of formalizing the
ty. Rather, the Government relied on
ation and Functional Assessment for

Wadeville Ext. 41”7 by Wetland Consulting Services (Pty) Ltd dated October

2007, and RM 10 titled the “Rooikop
Metropolitan:, Mun1c1pahty dated June
property is unfit for human habitation.68

report of the Rooikop Station informal se
is our recommendation that ideally no deve
wetland be rehabilitated and allowed to retu

,

¢ First Submission on Merits on behalf of the Republic

Station Report” by the Ekurhuleni
2016, to buttress the point that the

ho undertook the wetland assessment
ttlement area noted at page l();that “It
lopment take place on site /b%t\ q*atléz‘ér #higs VO
rn to its natural or nearp u ‘ tent
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ge 46°6f 51\“\ .
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229. However, a careful look at Anne

However, the experts also noted that while removing the Complainants and
their dwellings and relocating them elsewhere would help to manage the
stormwater generated by regular floods:

Given the demand for housing it [the Complainants’ Settlement], and the already
altered state of the wetland, might be more appropriate to accept and improve the
current residential development rather |than to move the people and their
infrastructure to a new greenfields area, as yndisturbed grassland within the Gauteng
area is likely to have a higher conservation| value than this particular section of the
wetland.®

228. The Respondent State seems to have totally};gnored this: recommendation in

preference for the more worrying option of
private owners through the domestic judi
that Villa Liza Ext 4 - a government-
RM10 page 2 is an alternative land j
address the Complainants’ housv

1ct10n, albe1t<at the instance of the

nc d§1n -Annexure
ider development to

the 348 households Wthh the Mun1c1p hll:y pla

230. Clearly, the se lements in this por ion of the farm Rooikop (that is, portion 25 of
lis:not nearly the same as the residence of
ds of Portion 41 of farm: Ri)mkop 140, who are the Complainants
ion. This sugg :sts ‘that the Complainants may be justified in
) catered for in the planned relocation

e of the Municipality.

the 76 househ
in: thls Commu

231. Whﬂst the Respondent State has an obligation to uphold the rule of law by
enforcmg leglslatlon that prevents the unlawful occupation of private property,
the Complainants’ illegal occupation of prlvate property in this case was an
emergency measure by the Respondent State to protect the Complainants from
the flooding ¢risis at the previous resuien‘ce on Portion 40. Having put them on
the property or permitted their entering upon the property, the Respondent
State cannot turn around to claim that the Complainants are in unlawful

% A/O .
O\§ GRETA R/Ar

69 Annexures RMS titled “Wetland Delineation and Funational Assessment for Wa,ﬂ@?\lH"é/EXb-‘llﬂ

Respondent State’s First Submission on Merits as Annexure RM10. 8

Wetland Consulting Services (Pty) Ltd dated October 2007 p 11. ;"“ig z
70 See Ekurhuleni Metropolitan Municipality, “Rooikop Station Report” (June 20]Z§ pl tta’glle,d jo th
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occupation without either dealing fairly jwith the owners or correcting its own
mistake.

232. From the facts of this case, it is clear that|the Complainants are in no position to

233. Having come upon the Property at the 1nstance of

Alleged violation of Article 19

236.

afford proper housing otherwise they wlould not be living in temporary shack
structures. If they get evicted from the Property, there is no alternative land on
which to erect their temporary shelters. This will unfairly expose the
Complainants to the elements and undoubtedly violate their dignity as human
beings. As a group of people, who have howhere else to go, they are entitled to
insist on their right to housing under the Constitutiéni:of the Respondent State

e

and the African Charter and to invoke the obligations-of'the Respondent State
to fulfil it. :

1ent 1t is no fault

of the Complainants that they became unlawful oceup
The Government has an ob11gat10n to address 'the

Charter, it urges the¢
with the temporary: accon
their right to famlly lifein lin

of Article 19 of the African Charter.
that:

y|the same respect and shall have the same
of a people by another.

an,

have been pr V1ded housmg by the Respondent State.

The Complainants submitted that they deserve to enjoy the same rights and
respect as the rest of the country and the jonly way to enjoy such right is by the
Municipality delivering on its housing obligations with respect to the occupants
of Portion 41.71

©
B u
:f:\\ w =,
b d 1o @
71 Applicants' response to respondent's second submissi ‘i’i ib ’; g &,
of South Africa (date 8 March 2013) para 1.1.7.2. é)f
& &
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Ed

237. The Respondent State did not challenge
no specific factual allegations about viola

238. While the Commission agrees that the C
on the same basis as other South Africar
Respondent State, it however finds tk

Complainants does not allow it to m

differently from others of similar conditi
violation of Article 19 of the African Cha

Alleged violation of Article 22

239. The Complainants also alleged that Arti

violated by the Respondent State.

»'t:

mstrumental or useful-a;
proceduml or substantive element constitu

Fulﬁllzng onl 1 one. of the two prongs will ne

242. The right to development is constitutive

protected by law; it is instrumental to the

a means

this contention but rather argued that
tion of Article 19 has been made.

omplainants have a right to be treated
1s who have received housing from the
1at the information provided by the
ake a finding that they are treated

ons. As such, the Commission finds no
rter by the Respondent State.

¥ colleétibél’y, to ensure the exercise of

udence on the right to development
Centre for Minority Rights Development
ational on behalf of Endorois Welfare

ed test, that it is both comstitutive and
and an end. A violation of either the
jes a violation of the right to development.
ot satisfy the right to development.’2

to the extent that it is recognized and
extent that it empowers its holders to

be consulted,to contribute to and participate in the decision-making processes

concerning them so that other rights are

of choice must be present as a fundament

243. In the Endorois case, the Commission c1kt1ng the UN Independ/ent\
Development noted that development is not simply the Sta

72 (2009) AHRLR 75 (ACHPR 2009).
73 Endorois case (n 72 above) para 278.

not violated. In all of this, the freedom
a] part of the right to development.”

Exper tAﬁf}n

<
NA»RICA\“?’?
§ET ?ej P

Human Rights our
Collective Responsibility




244.

245.

246.

ACHPR

Human and Peoples’ Rights

housing for particular individuals or peoples; but also entails providing people
with the ability to choose where to live.74

In the instant case, the Complainants argued that after living under deplorable
circumstances in self constructed shacks with minimal public utility services,
their having to face eviction amounts to|a violation of their right under Article
22 of the African Charter. The reality of the deplorable living conditions of the
Complainants were not challenged by the Respondent State and the latter has
advanced no rebuttal to the Complainants’ submissions

Regardless of the non-rebuttal by the Respondent State, no evidence has been
advanced by the Complainants to demlonstrate that the state is to blame for
their deplorable socio-economic conditions and’ hence to support the allegation
that Article 22 of the African Charter/* s:been “violated. “For_this claim to
succeed, the evidence before the Commrssmn ust support the. allegatlon that

there has been a violation of Artlcle )

have not ad;e‘duately justified

From the arguments presented the‘ Colealn
upport of the circumstances of

this allegation by adducirig cogent ev1dence in' b
the alleged violation. under Article’22]" “The Cominission cannot be left to
conjecture in its deternunatlon of: whetherv or,not there has been a violation of
the prov151on As ‘such; the Commlss1on finds. that the Respondent State has not

violated the prov131on of Article: 22\of the| African Charter.

248.

249.

250.

Art1c1e 24 of .the, African Charter protects the right of a people to a general
sat1sfactory env1ronment favourable to their development.

\p* T

The rlght enshr1ned in Artlcle 24 of the African Charter affirms the importance
of a clean and safe environment that is closely linked to economic and social
rights to the éxtent that the environment [affects the quality of life and safety of
the individual.”

In the SERAC case, the Commission noted that the right to a general satisfactory
environment under Article 24 of the African Charter imposes clear obhgauons

47 African Commission on Hurman Rights our
Collective Responsibility

on government. This suggests that where a State Party to the A£r @ Qhaﬁ”elb\\

fails to ensure that 1ts citizens reside in a ¢lean and health env1r0r efi

Ry

@)

O
74 As above. -‘(E .......
75 SERAC case (n 55 above) paras 51-52. e (c}; .
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251.

252.

253.

Decision of'whe Commission on the Merits
254. For thes'e;reasons the;African Commission:

Human and Peoples’ Rights

amount to a violation of its international obligations under Article 24 of the
African Charter.

A State will be said to have violated the right to a healthy environment of a
people under Article 24 of the African Charter when it interferes with the living
environment of the people, or when it fails to protect them from interference by
others or when it does not take the necessary measures for creating a healthy
atmosphere for people living in an unsafe environment as expeditiously as
available resources used judiciously allo

In the present case, while there is room f
programme for creating a healthy en‘;
submissions made and available ev1denc|
gaps in the Respondent State’s efforts are-t

for finding a violation of its obligationélul

eo'ple o be concerning: Aindeed as can be
anhlyms 1n the foregomg pages, the

Commission finds theése
cond1t10ns both put the

communities. For the Respondent Statejto’be considered as a State that takes its
obligations for human and peoples rlghtl; seriously, it should make extra effort
by~ adoptmg targeted measures to, address the housing conditions of the affected

17, 18, 19, 22 and 24 of the African

ation of Articles 5,
Cha:if.ger.

Adopted during t:hey%th Ordinary Session of the African Commission on Human
and Peoples’ Rights, held virtually from 19 July to 2 August 2023.




