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The Court composed of: Sylvain ORE, President: Ben KIOKO, Vice-President; Gérard
NIYUNGEKO, El Hadji GUISSE, Rafaa BEN ACHOUR, Angelo V. MATUSSE, Suzanne
MENGUE, M-Thérése MUKAMULISA, Tujilane R. CHIZUMILA, Chafika BENSAQULA:
Judges and Robert ENO, Registrar.

In the Matter of:

Alfred Agbesi WOYOME

represented by:

i. Mr. Kwaku OSAFO-BUABENG, Lead Counsel
. Mr. Ken Stephen ANUKU Esq., Counsel
iii. Mr. Reynolds TWUMASI, Counsel

versus
REPUBLIC OF GHANA

represented by:

I. Mr. Godfred Yeboah DAME Esq., Deputy Attorney General
i. Mrs. Dorothy AFRIYE- ANSAH, Chief State Attorney
ii. Mrs. Stella BADU, Chief State Attorney

after deliberation,

renders the following Judgment:
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.  THE PARTIES

1. The Applicant, Alfred Agbesi Woyome, is a national of the Republic of Ghana. He is
also a business man, a Board Chairman and Director in three (3) companies, namely,

Waterville Holding (BVI) Company, Austro-Investment Company and M-Powapak
Gmb Company.

2. The Respondent State is the Republic of Ghana, which became a Party to the African
Charter on Human and Peoples’ Rights (hereinafter referred to as “the Charter”) on 1
March 1989, to the Protocol to the African Charter on Human and Peoples' Rights on
the Establishment of the African Court on Human and Peoples' Rights (hereinafter
referred to as “the Protocol”) on 16 August 2005. The Respondent State also
deposited on 10 March 2011, the Declaration by which it accepted the jurisdiction of

the Court to receive cases from individuals and Non-Governmental Organizations.

il. SUBJECT OF THE APPLICATION

A. Facts of the matter

3. It emerges from the Application that in July 2004, the Respondent State won the bid
to host the 2008 Edition of the Africa Cup of Nations. In 2005, the Central Tender
Review Board of the Respondent State accepted the bid of M-Powapak Company and
Vahmed Engineering Gmbh & Company to undertake the construction and
rehabilitation of two stadia for the tournament. Following this, Vahmed Engineering

Gmbh & Company assigned its rights and responsibilities to Waterville Holding Ltd
Company (BVI).
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. On 30 November 2005, the Respondent State and Waterville signed a Memorandum
of Understanding (MOU) to inter alia secure funding for the project on behalf of the
Respondent State from Bank Austria Creditanstalt Credit Consalt AG.

. In December 2005, the Applicant, in alliance with Waterville Ltd Holding (BVI)
Company and Austro Investment Company, where he was Board Chairman, engaged
M-Powapak Gmb Company, where he was Director, through a contract to provide
financial services in respect of rehabilitation and construction services of the two
stadia.

. On 6 February 2006, the Ministry of Education and Sports authorised the construction
of the two (2) stadia by Waterville Holding Ltd (BVI) Company.

. On 6 April 2006, the Respondent State abruptly terminated the contract of December
2005 with Waterville Holding Ltd (BVI) Company, citing high costs and the fact that
Waterville Holding Ltd (BVI) Company had failed to secure the funding as agreed in
the MOU concluded on 30 November 2005.

. Waterville Holding Ltd (BVI) Company, through the Applicant, initially protested the
termination of the contract but later on conceded and claimed the money for work
already done as authorised by the Ministry of Education and Sports. The Respondent
State agreed and paid Waterville Holding Ltd (BVI) Company a total of 21.5 million
(Twenty-One Million, Five Hundred Euros) for certified work up to the point of
termination. Following this payment, the Company is said to have fully paid the
Applicant, as its agent, bringing the relationship between Waterville Holding Ltd (BVI)
Company and the Applicant to an end. This payment is not a subject of dispute before
this Court.

. Following a change of government of the Respondent State in 2009, the Applicant, in
his personal capacity, claimed from the new government payment of 2% as the total

cost for the distinct role he played in raising funds for the project. On 6 April 2010, the
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Respondent State through the Ministry of Finance agreed to pay the Applicant. This
payment is different from the 21.5m Euro’s payment made to Waterville Holding Ltd
(BVI) Company for certified work done in the construction and rehabilitation of the
stadia before the termination of the contract. This payment is the one relevant to the
dispute before this Court.

B. Procedure at the National Level

10.0n 19 April 2010, the Applicant, having not received payment of the 2% as agreed
with the Ministry of Finance, instituted a suit at the High Court (Commercial Division)
against the Respondent State. On 24 May 2010, the Respondent State having failed
to file any defence, the High Court rendered a judgment in default in favour of the
Applicant.

11.Following negotiations which led to an Out-of-Court Settlement, the default judgment
was later substituted for a consent judgment and the Applicant was paid a total sum
of Fifty-One Million, Two Hundred and Eighty-Three Thousand, Four Hundred and
Eighty and Fifty-Nine Pesewas (GHC 51, 283, 480.59) in fulfilment of the 2% claimed
for raising funds for the project.

12.Following the consent judgment, the former Attorney General of the Republic of
Ghana, Mr. Martin Amidu, in his personal capacity’, invoked the jurisdiction of the
Ordinary Bench of the Supreme Court and challenged the constitutionality of the
agreements entered into by the Respondent State and Waterville Holding (BVI) Ltd
Company and the Applicant, in relation to the construction of the stadia. Mr. Amidu
averred that the agreement was in breach of Article 181(5) of the Constitution of

* Article 2(1) (b) of the Constitution of Republic of Ghana states that “A person who alleges that... any act
or omission of any person, is inconsistent with, or is in contravention of a provision of this Constitution,
may bring an action in the Supreme Court for a declaration to that effect” ...”

by X T
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Republic of Ghana, because the contracts, being of an international nature, ought to
have been approved by Parliament.2

13.0n 14 June 2013, the Ordinary Bench of the Supreme Court found that the contracts
were unconstitutionally awarded and therefore invalid and that the Applicant was not
a party to the contracts. The Ordinary Bench, however did not order the Applicant to
refund the money already paid to him by the Respondent State, but directed Waterville
Holding Ltd (BVI) Company to refund the Respondent State all sums of money paid
to it. The Ordinary Bench further directed the Plaintiff, Mr. Martin Amidu, to seek

redress before the High Court with respect to the issues regarding the Applicant.

14, Dissatisfied with the decision of the Ordinary Bench, with respect to the Applicant, Mr.
Martin Amidu filed an Application for Review before the Review Bench of the Supreme
Court. By a unanimous decision, the Review Bench, in its Judgment of 29 July 2014,
confirmed the decision of the Ordinary Bench on the issue of unconstitutionality of the

contracts. In addition, it ordered the Applicant to refund the money to the Respondent
State.

C. Alleged violations

15.The Applicant alleges that in relation to the judgment of the Review Bench of the

Supreme Court, the following rights protected by the Charter have been violated:

i. Right to non-discrimination, guaranteed under Article 2;

ii. Right to equality before the law and equal protection of the law, guaranteed
under Article 3; and

iii. Right to have one’s cause heard, guaranteed under Article 7.

2 Article 181(5) provides that this article shall, with the necessary modifications by Parliament, apply to an
international business or economic transaction to which the Government is a party as it applies {o a loan.

A @
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. SUMMARY OF PROCEDURE BEFORE THE COURT

16. The Application was received at the Registry on 16 January 2017 and transmitted to
all entities stated under Rule 35(3) of the Rules on 30 June 2017.

17.The Parties were notified of the pleadings and filed their submissions within the time
stipulated by the Court.

18. Upon the request of the Applicant filed on 4 July 2017, the Court issued an Order for
Provisional Measures dated 24 November 2017, in which it ordered the Respondent
State to stay the attachment of the Applicant's property, to take all appropriate
measures to maintain the sfatus quo and to avoid the sale of the property until the
determination of this Application.

19.0n 14 March 2018, the Registry informed the Parties that written pleadings were
closed.

20.0n 8 May 2018, the Court held a public hearing where the Parties were duly
represented.

IV. PRAYERS OF THE PARTIES

21. The Applicant prays the Court to:
i.  Find that the Respondent State violated his rights under Articles 2, 3 and 7
of the Charter.
i. Order interim measures in the interest of justice to forestall irreparable
damage being occasioned on the Applicant in refunding the money paid as
ordered by the Review Bench of the Supreme Court.”

22. On Reparations, the Applicant prays the Court
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Find that he is entitled to the sum of Ghana Cedi 51,283,490.59 to be paid
to him by the Respondent State as an outcome of the mediation process
between the parties and therefore there is no need for him to refund it as
ordered by the Review Bench of the Supreme Court;

Order the Respondent State to pay the remaining amount of Ghana Cedi
1, 246, 982.92 of the judgment debt as at 19 October 2010 together with
its cumulative interest from 7 October 2010 till date the date of final

payment to the Applicant;

Order the Respondent State to refund all monies paid by the Applicant as

a result of the Supreme Court orders together with interest;

Order the Respondent State to return with immediate effect all monies
seized from the Applicant’s accounts through garnishee proceedings to the
Ghanaian Banks where the Applicant holds an account;

Find that he is entitled to loss of business due to the Review Bench
decision, execution process and freezing of company shares- $
15,000,000.00 for commission, $10,000,000.00 interest from 8 June 2017
to date of the final payment on the basis of the charging order in Civil
Motion J8/102/2017 and Ghana Cedi 20,000 per month with interest using
the cumulative commercial rate on the basis of the charging order in Civil
Motion J8/102/2017;

Order damages to the tune of $§ 45,000,000.00 resulting from the
comments made by Justice Dotse in his concurring opinion in Case
J7/10/2013 of the Ordinary Bench of the Supreme Court;
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vii.  Order reparations for the defamatory statements by AFAG and the

publications by lawyer Ace Anan Akomah on his Facebook page;

vii.  Order the Respondent State to expunge from all internet sites, internet
search engines such as google, yahoo etc. and other media outlets, any
defamatory statements and publications about the Applicant;

ix.  The Applicant prays that the Court order the Respondent State to pay legal
fees/miscellaneous fees (stationary, secretariat, courier, air tickets,
boarding and lodging) for Arbitration fee for the International Chamber of
Commerce- $ 1, 100,710.00 and Trip cost for 7 people- $ 14, 700.00; and

x.  Any other order that the Court deems fit.”

23.In its Response, with regard to the admissibility of the Application, the Respondent
State prays the Court to rule:
i. That the Application has not met the admissibility requirements provided under
Article 56 (5) and (6) of the Charter and Rule 40(5) and (6) of the Rules.

ii. That the Application is inadmissible and be duly dismissed.”

24.\With regard to the merits of the Application, the Respondent State prays the Court to:
i. Find that the Respondent State did not violate the Applicant’s rights as
provided under Articles 2, 3 and 7 of the Charter.

ii. Find that the Applicant is not entitled to the sum of Ghana Cedi 51,283,490.59
paid to him by the Government of Ghana and should refund it as ordered by the
Review Bench of the Supreme Court...”







