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THE PARTIES

The Applicant, Alimu Akeem, is a soldier in the Nigerian Army. He is a member
of the 72 Para Battalion of the Nigerian Army, Makurdi, in Benue State. At the
time the proceedings were instituted, he was attached to General Victor Malu
(rtd.), as a security detail. He is represented by Sola Egheyinka as Lawyer and

by Falana & Falana’s Chambers as Counsel.

The Defendant is the Federal Government of Nigeria, represented by Mr. G.F.

Zl,

PROCEDURE

By Application registered at the Registry of the Court on 6 February 2009,
Alimu Akeem, through his counsel, Sola Egbeyinka Esq., lawyer registered with
the Nigerian Bar Association, brought his case before the Court complaining
against the Republic of Nigeria, for arbitrary arrest since 13 November 2006,
constituting violation of Articles 5 and 6 of the African Charter on Human and

Peoples’ Rights.

He sought the following orders from the Court:

BE e . )
the detention of the Plaintiff since 13

A declaration that
November 2006 is illegal and inconsistent with the Constitution of

the Federal Republic of Nigeria, in that it violates the Plaintiff’s
fundamental rights to human dignity and personal liberty
guaranteed by Section 35 of the Constitution of the Federal
Republic of Nigeria and Article 6 of the African Charter on Human

and Peoples’ Rights;

A declaration that the physical torture inflicted on the Plaintiff in
the military custody of 72 Para Battalion of the Nigerian Army,
Makurdi, Benue State, Nigeria by the agents of the Defendant is
illegal and inconsistent with the Constitution of thr Federal
Republic of Nigeria in that it violates the Plaintiff’s fundamental
right to personal liberty guaranteed by Section 34 of the
Constitution of the Federal Republic of Nigeria and Article 5 of the
African Charter on Human and Peoples’ Rights;
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~* Payment of Ten Million Naira (N 10 000 000) by the Federal

Republic of Nigeria as compensation for violation of the Plaintiff’s
rights to human dignity and personal liberty.

The originating application was served on the Federal Republic of Nigeria on 11
February 2009, at the Office of the Attorney General and Minister of Justice, at

Abuja.

The Federal Republic of Nigeria did not appear in court on 23 September 2009
and has not filed a Defence till date. Plaintiff Counsel therefore applied for
judgment by default and asked for time to formalise his application to that
effect in accordance with Article 90(1) of the Rules of the Court.

On 24 September 2009, upon application by Mr. Muhamed Ibrahim Sanni,
lawyer to the Army of the Federal Republic of Nigeria, the Court Registry

served the said Army with the initiating application.

On 28 Septembre 2009, on behalf of the Applicant, Mr. Samuel Ogala, lawyer
to Falana & Falana Chambers, lodged at the Registry, an application dated the

same day asking for a judgmggs.by dejault. The application was served O, . ..

counsel for the Nigerian Army on 29 September 2008.

On 2 October 2009, counsel for the Army lodged at the Court Registry
applications requesting (1) that the Army of the Federal Republic of Nigeria be
allowed to join as an interested party, and (2) that their Defence be admitted.

. On 10 November 2009, the Court Registry received an application from Mr.

G.F. Zi, counsel for the Federal Republic of Nigeria, from the Department of
Civil Litigation and Public Law at the Federal Ministry of Justice asking the
Court to extend the time for lodgement of the Defence, and to declare the
Defence accompanying the applization as duly filed, and also adopt any other
decision it may consider appropriate. In the Defence accompanying the
appiication for extension of time, the Army raised the issue of lack of
jurisdiction of the Court and prayed the Court to dismiss the initiating

application as ill founded.




11.The Court heard the Pafties on| 11 November 2009 and on 12 Mdy, 28

September and 1 December 2010, on the various applications brought by

them.

12.0n 1 June 2011, the Court made an order declaring inadmisible the application

13.

14.

final written submissions_lodged on 9 March 2012. o

for joinder filed by the Army, admitted the Statement of Defence by the
Federal Republic of Nigeria and fixed 1 July 2011 for lodgment of the Reply,
and 1 August 2011 as the date for lodging the Rejoinder.

On 1 July 2011, the Federal Republic of Nigeria filed additional pleadings

amending its Statement of Defence.

On 10 November 2011, Plaintiff Counsel filed at the Court Registry his

response to the amended Statement of Defence.

.Upon leave of the Court, granted at the hearing of 24 January 2012, the

Federal Republic of Nigeria lodged on 16 February 2012, the final orders it
sought from the Court and Plaintiff Applicant responded thereto by way of

st

. The Court heard the Parties on the merits of the case on 20 March 2012.

AS TO FACTS AND LAW

- Regarding the Applicant

The Applicant contended that on 13 November 2006, he was arrested along
with four (4) other persons on the allegation that a rifle was missing in General
Malu’s house in Gboko, Benue State. He affirmed that following the
investigations conducted for the purposes of shedding. more light on the
matter, there was no trace of evidence as to his involvement in case, and yet in
spite of that, he was detained from the date of his arrest to 15 May 2009,
when he was brought before the Court Martial on two charges: theft of
property belonging to the Army, and for abandoning his duty post during
official working hours. He alleged having been detained without trial for two

(2) years and six (6) months, upon the mere fact that he was indicted by a

|




native doctor. From these facts, he alleged violation of Articies § and 6 African

Charter on Human and Peoples’ Rights.

He relied on the new Articles 9(4) and 10(d) of the Protocol on the Court as
amended by the 15 January 2005 Supplementary Protocol, and contended that
the Court has jurisdiction to adjudicate on the case, and also that his
Application s admissible. He notably maintained that exhaustion of local
remedies is not a condition for admissibility of applications for human rights
violation before this Honourable Court. In support of these arguments, he cited
several judgments, notably the judgments on the following cases: Olgjide
Afolabi v. Federal Republic of Nigeria, 27 April 2004, Alhaji Hammani Tidjani v.
Federal Republic of Nigeria and Others, 28 June 2007, Chief Franck Ukor v.
Rachad Laleye and Another, 2 November 2007, Etim Mosses Essien v. Republic
of Gambia, 29 October 2007. He affirmed that the raison d’étre and ultimate
objective of the procedure initiated before the Honourable Court is different
from that of the proceedings instituted against him on the basis of the charges
made against him. The Applicant further argued that the action before the
ECOWAS Court of Justice concerns violation of his human rights, as arising
from his arrest, detention and torture before and after his trial by the Court
Martial. He made reference to the decision of the Supreme Court of Nigeria in
the case concerning Federal Republic of Nigeria and Another v. Lord Chief
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. The Applicant further alleged violation of his right to personal liberty as

guaranteed by Article 6 of the African Charter on Human and Peoples’ Rights,
for, according to him, his detention before trial is in disregard for Article
35(4)(5) of the 1999 Constitution of the Federal Republic of Nigeria as
amended. He averred that the fact that he was manacled when in military
custody constitutes physical torture, which brought upon him psychological
trauma and long-lasting agony, resulting in the deterioration of his health and

violation of his right to human dignity.
- Regarding the Federal Republic of Nigeria

Counsel for Federal Republic of Nigeria averred that the Applicant was accused
of negligence in the performance of his duties and theft of property belonging
to the Army, notably, theft of an official rifle while he was on guara duty
around 13 November 2006, and was attached tc General S.V.L. Malu (rtd.) as a
security detail at Makurdi. As a result, he was arraigned before the 82 Division

neral Court Martial and sentencec to & term of imprisonment.
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Counsel for the Defendant State (Federal Republic of Nigeria) further averred
that the sentence of the Applicant was awaiting COm‘iirmation by the
appropriate authority when he brought his case before the Honourable Court.
That indeed, Article 35(1) of the 1999 Constitution of the Federal Republic of
Nigeria as amended allows preventive detention in execution of a sentence or
order of court in respect of a criminal offence for which an individual has been
found guilty. Moreover, in regard to Section 148 of the Armed Forces Act
[Armed Forces Act Cap A20, Laws of the Federation of Nigeria (LFN)], a member
of the Armed Forces accused of a crime may be detained in military custody
while awaiting confirmation of the sentence imposed on him. He therefore
concluded that Mr. Alimu Akeem was detained in accordance with the Law in
force in the Federal Republic of Nigeria. He affirmed that Alimu Akeem should
have made the best use of the channels of redress provided by the said Law if
he deemed the Army of the Federal Republic of Nigeria had caused him any

prejudice.

Counsel for Federal Republic of Nigeria contended further that the Law in force
in the Federal Republic of Nigeria and the terms and conditions obtaining in
the Army are incumbent upon the Applicant as a member of the Armed Forces.
He maintained that Alimu Akeem, as a public officer of the Federal Républic of
Nigeria, is subjecggss the..law on the protection of public offigars [Public
Officers Protection Act, Cap. P41, LFN] and that in regard to Section 2(a) supra,
he should have filed his case within three (3) months after the accrual of cause
of action. That the Applicant is therefore bound to observe the condition
precedent required by Section 148 of the Armed Forces Act before instituting

the suit before the Honourable Court.

The Defendant State argued that in exercising its jurisdiction provided for in
the new Article 9 of the Supplementary Protocol on the Court as amended by
the 19 January 2005 Supplementary Protocol, the Honourable Court must
expressly take account of the domestic Laws of Nigeria, notably the ones cited -

above.

Counsel for the Federal Republic of Nigeria alleged that since the Applicant was
sentenced by a competent Nigerian court for the offences brought against him,
the ECOWAS Court cannot act as an appeal court and thus interfere with the
decision made by the domestic court of @ Member State. He cited the case law
of the Court in relation to the judgment on the case concerning El-Hadj Mame
Abdou Gaye v. Republic of Senegal, 2€ January 2012, He further asserted that
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28. The Court notes that the Applicant was arrested on 13 November 2006 with
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becaude the charges brought against Alimu Akeem arg criminal in nature, only
a national criminal court or tribunal has jurisdiction to adjudicate on the
matter. He referred to the case law of the Court in connection with the
judgment relating to Starcrest Investment Ltd. v. President of the Commission

and 3 Others, 8 July 2011.

25. Besides, as regards violation of Article 12(1) of the African Charter on Human

and Peoples’ Rights, which provides that “Every individual shall have the right
to freedom of movement and residence within the borders of a State provided
he abides by the Jaw (emphasis was made by said Counsel)”, he alleged that by
committing the offences brought against him, for which his guilt is established:
the Applicant did not respect the laws of Nigeria and therefore his Application

must be deemed inadmissible.

26. Moreover, he argued that the burden of proof lies with the Applicant and that

he did not bring a single piece of evidence in support of his allegations.

27. He concluded that the Court has no jurisdiction to adjudicate on the

Application brought by Alimu Akeem and prayed the Court to dismiss his
requests together with his Application, for lack of jurisdiction of the instant

Court and on the ground that his applications areé ill founded.

ANALYSIS OF THE COURT

four other persons on the ground that he was on guard duty at the home of
the retired General Victor Malu, and that a rifle had disappeared in the home
of the said General. The Court notes also that the Applicant was detained till
15 May 2009, the date on which he was finally brought before a court martial
at Enugu on two charges: (i) theft of property belonging to the Army, and (ii)
vacation of duty post during official working hours. The said court martial
sentenced hiri to eighteen (18) months imprisonment on the first charge and
imprisonment on the second charge. The report of the court
eptember 2009 made mention of sentencing procedures
) confirmation by the Chief of Army Staff.

three (3) months
martial dated 3 S
which are subject tc
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The Court notes that on the day on which Jit is delivering its judgment, the
Federal Republic of Nigeria has not yet produced the decision for confirmation

of the sentence and the Applicant still remains in prison.

The Court notes that Alimu Akeem alleges violation of Articles 5 and 6 of the

African Charter on Human and Peoples’ Rights, on one hand, and seeks a Ten
Million Naira reparation, on the other hand, and he also asks the Court to

order the Federal Republic of Nigeria to terminate the “oppressive, uncivilised

and barbaric” attitude.

On the other hand, the Federal Republic of Nigeria avers lack of jurisdiction of

he Court on the grounds that the Applicant, by virtue of his status as a soldier
of the Nigerian Army, is bound to follow the procedure provided under
Sections 148, 178 and 183 of the Armed Forces Act. The Federal Republic of
Nigeria further contends that Alimu Akeem must exhaust the remedies
provided for by the said law before taking any other step, and that as a public
officer he had three months at his disposal to appeal the decision, under
Section 2(a) of the Public Officers Protection Act.

The Federal Republic of Nigeria maintains moreover that the Appliratjon is

lawful. It asserts notably that the Apphcam was arrpsted and ’med in line V\/lth
a criminal procedure. Besides, the Federal Republic of Nigeria argues that the
Honourable Court cannot adjudicate as an appeal court on a judgment

delivered by 2 domestic court of a Member State.

Jurisdiction of the Court

In line with its consistently held case law, the Court has jurisdiction in a martter,
once the case brought before it substantially seeks to ask the Court to find that
there is an occurrence of human rights violation. To that end, it suffices that a
human rights violation be contained in the application. Now, in the instant
case, the Applicant Alimu Akeem cites violation of human rights as enshrined
in Articles 5 and 6 of the African Charter on Human and Peoples’ Rights, an
instrument the Federal Republic of Nigeria is party to. Consequently, the Court
declares that it has jurisdiction to adjudicate on the Application of Mr. Alimu
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