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FACTS AND PROCEDURE 

. By Initiating Application dated 24 December 2012, registered at the 

Registry of the Court on 27 December 2012, Messrs. Abdoulaye Baidé, 

Elhadji Ousmane Alioune N’Gom, Madické Niang, Oumar Sarr, Samuel 

Amete Sarr, and Karim Melissa Wade; whose Counsel is: Maitre Ciré 

Clédor Ly (Barrister-at-Law), with his address at Parcelles Assainies, 

Unité 15, Villa 004/A, Dakar, Senegal, Maitre Demba Ciré Bathily 

(Barrister-at-Law), with his address at Mermoz Dakar, Senegal,’ and 

Maitre Mohamed Seydou Diagne (Lawyer registered with the Cour de 

Dakar), with his address at rue Jacques Bugnicourt, ler Etage a Droite, 

Dakar, Senegal; brought their case ‘before the Honourable Court for 

human rights violation. They equally submitted before. the Court ‘two 

separate applications, also dated 24 December 2012, by which they 

asked the Court for expedited procedure and an interim ruling in their 

‘favour. They averred as follows: 

. That the President of the Republic of Senegal, newly elected, decided to: | 

re-invoke the provisiieaat Law 81-53 of 19 July 1981 relating to 

combat of illegally acquired wealth, and Law 81-54 of 19 July 1981 which 

created a court for fighting against illegally acquired wealth; 

. That the provisions of that law were applied for a short spell in 1982 and 

1983 only; | 

. That the anti illegal-wealth court was finally removed from the judicial 

set-up of Senegal by Law 84-19 of 2 February 1984 establishing the 

judicial framework of Senegal; and that the law on illicit wealth. was 

repealed, at any rate, impliedly, because since that time, no more 

members were appointed to the court. The Applicants further averred: 

. That the current Senegalese President adopted Decree No. 2012-502 of 

10 March 2012 on appointment of members of the anti illegal-wealth 

court, whereas that court had disappeared from the organisational 

structure of the Senegalese court system.



6. That Decree No. 2012-502 of 10 May 2012, on appointment bf members 

of the anti illegal-wealth court, was adopted in violation of Decree No. 

92-918 of 17 June 1992 relating to modalities for the appointment of 

members of the court and the functioning mechanism of the Consei/ 

Supérieur de la Magistrature, in that the said Conseil Supérieur de Ia 

Magistrature was not consulted beforehand. The Applicants asserted: 

7. That the Republic of Senegal thus put in place an illegal court, as far as 

Senegalese law is concerned, so as to fulfil its own plan, which, under 

the pretext of fighting against ill-gotten wealth, was to persecute the 

opponents of the:new political regime in place, by employing the judicial 

_apparatus. | 

8. That the persons targeted, namely Karim Wade, Ousmane 'N’Gom, 

Oumar Sarr, Samuel Amete Sarr, Madické Niang and Abdoulaye Balde, 

all former Ministers of the Republic of Senegal, have been subjected to 

discrimination and acts of persecution on a daily basis by way of threats 

of prosecution and fortuitous accusations originating from the highest | 

echelon of the Republic of Senegal, in manifest violation of their rights to 
A —— #4 

pr@s@ iption of innocence, fair trial, and the :féaat2i:mentalprinciples - 

governing the rule of law. | 

9. That they were either frequently summoned for questioning by agencies 

of the Criminal Investigations Department, not qualified to do so, and_ 

having no authority to hear Ministers; or else, they were forbidden from 

going outside the national territory, without any legal basis or court 

decision. © 

Therefore, that was the reason why they asked the Court for an 

expedited procedure and a ruling on various interim measures. 

10. The Republic of Senegal countered these claims on the ground that | 

there is no imminence of.a serious and irreparable harm. 

11. By Interim Ruling of 22 January 2013, the Court granted the Applicants’ 

request for expedited procedure;



Before the Interim Ruling, the Republic of Senegal raised two Preliminary 

Objections: one on lack of jurisdiction of the Court, and the other on 

inadmissibility of the Application; 

By Interim Judgment of 4 February 2013, the Court dismissed the 

Preliminary Objections raised by the Defendant and ordered that the 

proceedings be pursued further. 

12. The Applicants therefore asked for an interim decision, praying the 

Court for the following: 

A declaration that their political and human rights have been violated by 

the Republic of Senegal, a Member State of the Economic Community of 

West African States, and that the Republic of Senegal must cease the 

said violations; 
SK N 

To prevail upon and order the Republic of Senegal to adhere to the laws 

and regulations, as well as the international legal instruments in force, 

by ceasing the said violations forthwith; 

To declare null and void the inquiries conducted by the Research Section - 

of the National Gendarmerie and by the Special Prosecutor at the Anti 

Illegal-Wealth Court in violation of Law 81-53 of 19 July 1981 relating to 

the combat of illegally acquired wealth and Decree No. 81-839 of 18 

August 1981 relating to the creation and organisation of Special Brigades 

for tracking illicit wealth, and t6 annul all the acts arising from the 

violations thus committed; 

To enjoin the Republic of Senegal not to carry out any legal act that could 

lead to the arrest of the Applicants or to their trial, in violation of their 

immunity from prosecution as acquired from their status as former 

Ministers, and in violation of their parliamentary immunity. 

13. The Republic of Senegal, Defendant, opposed all the applications for 

those interim measures. Relying on the 9 July 1986 Order made by the 

Court of Justice of the European Union (case concerning Kingdom of 

Spain v. Council and Commission of the European Communities), it 
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maintained that the interim measures sought cannot be granted unless 

the following three cumulative conditions are met: 

- The instrument complained of must affect the legal constituency of the 

Applicant; 

- The substantive application must appear grounded prima facie; 

- There must be a serious and irreparable imminence of danger. 

14. For these reasons, and for the fact that one was only at a preliminary 

inquiry stage, which may end in a definitive discontinuation of the 

inquiry or else ina subsequent institution of a judicial procedure after a 

one-month house arrest, the Defendant State considered that nothing 

justifies the request for interim measures. Moreover, the Defendant 

State emphasised that the Applicants are intending to ask the Court to 

meddle in matters already dealt with by decisions of the domestic 

courts, and to interfere with the procedure of a preliminary inquiry 

already begun and following its normal course in a domestic court; and 

that action by the Applicants cannot succeed. 

At this il of the procedure, | 

15. After hearing the Parties, and considering that the request for interim 

measures as filed and the orders sought by the Applicants were related, 

and in, accordance with Article 87(5) of the Rules of Procedure of the 

Court, which foresees and provides for that situation, the Court joined 

the proceedings on the preliminary procedure to that on the merits of 

the case, so as to adjudicate on the issues therein and deliver one and a 

single judgment. 

16. Consequently, the Court decided to hear the Parties on the merits of 

the case. 

  

    

 



~ AS TO THE MERITS OF THE CASE 

IN TERMS OF THE APPLICANTS’ SUBMISSION 

Since the pleading of the facts of the case had already been done by the 

Applicants, they made the following pleas in law: 

I. VIOLATION OF THE APPLICANTS’ POLITICAL RIGHTS 

17. The Applicants stressed that the violation of their political rights arises 

from the fact that they were summoned for hearing in court and that 

proceedings were instituted against them, in disregard for the political 

pte rights they are entitled to as former Ministers, for some of them, and as 

Parliamentarians, for others, to, wit, that. there is violation of their 

functional immunity and their privilege of exemption from prosecution, 

as enshrined in the Constitution of Senegal, which is the source law for 

the Haute Cour de Justice and the Rules of Procedure of the National 

Assembly of Senegal. They also pleaded that there is violation of the 

principles of constitutional convergence. 

being: sued to court reand from prosecution - 

18. The Applicants averred that charges have been brought against them on 

the basis of Law No. 81-53 of 10 July 1981 relating to the Combat of 

Ilegal-Wealth. 

That they had all exercised the functions of Minister of the Republic of 

Senegal under the former regime. 

19. That Article 101 of the Constitution of Senegal confers on: them 

immunity from prosecution and debars the institution of proceedings 

against persons criminally liable for offences committed during the 

exercise of their ministerial functions, or in an instance of the 

performance of such function. Their written pleading stated thus: 

That “The Prime Minister and the other Members of Government shall 

be criminally liable for acts engaged in while exercising their functions 

  

 



and such actslshall be deemed as crimes or offences at the time they are 

committed. They shall be tried by the Haute Cour de Justice.” 

20. That Article 7 of Law No. 81-53 states that: “When charges on illegal 

wealth are brought against a person entitled to immunity or privilege 

from prosecution, the Special Prosecutor shall transmit the case-file to 

the competent authorities, for the purposes of prosecution.” 

21. For the Applicants therefore, in refusing to transmit the case-file to the 

competent authorities, and by proceeding to conduct the inquiries 

himself via the Research and Gendarmerie Section, instead of via the 

Special Brigade for Research on Illegal Wealth, the Special Prosecutor 

violated their rights. + : ; : 

22. The Applicants cite in support of their argument, the case-law of the 

European Court of ‘Human Rights in the case concerning Kloss v. 

Germany, which, according to them, best illustrates their situation; that 

in that case-law, it was decided that: “It did not suffice for an applicant . 

to claim that the mere existence of a law violated his rights under the 

Bug tion, The law must have been applied to hig-detriment- 

23. That by proceeding to bring proceedings against them, and in bringing 

them before incompetent authorities for a hearing (whereas it is only a 

trial commission by the Haute Cour de Justice that is competent to do 

hear them), the Republic of Senegal violated their rights. They indicate, 

that among those treated in that manner were Parliamentarians of the 

National Assembly of Senegal, and that they were entitled to immunities 

provided under Article 61 of the Constitution of Senegal and Article 51 of 

the Rules of Procedure of the National Assembly, which provide as 

et 

follows: 

24. Article 61: “No Member of Parliament may, outside the sessions, be | 

sued to court or be arrested on criminal charges, except with 

authorisation from the National Assembly he is a member of.” 

Article 51: “A Member of Parliament may not, outside the sessions, be 

arrested, except with the authorisation of the Bureau of the Assembly 
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he is a member of, save in case of flagrant crime or offence as provided 

for under the preceding paragraph herein above, or in case of a final 

criminal sentence.” 

25. For the Applicants, the proceedings instituted against them in violation 

of the immunities and privileges recounted above shall enable the 

Honourable Court to find in concreto, that their human rights are 

violated and they ask the Court to order any appropriate measure it may 

deem expedient, by granting their requests. 

Regarding violation of the principle of separation of powers and the 

— - principles of constitutional convergence 

26. The Applicants cite the ECOWAS Protocol on Deniocracy and Good 

Governance, which enshrines separation of the powers of the Executive, 

the Legislature and the Judiciary, as principles of~constitutional 

convergence shared by all the Member States of ECOWAS. 

27. They affirm that the Republic of Senegal brought back to life, the Anti 

: Illegal-Wealth Court, which no more formed part of the judicial set-up of 

ane Senegal, the last-vestige of the court beet Law’ No: “84-19-of 2 February: 

1984 setting out the structural framework of the Judiciary of senegal; 

that the sole objective of resuscitating the court was to neutralise and 

persecute the principal political opponents of the new power in place. 

28. They emphasise that the Defendant State is simply bent on harassing 

former Ministers and supporters of the former President of the Republic 

of Senegal, in viciation of the provisions of Article 10 of the Protocol on 

Democracy and good Governance, which provides that: “All holders of 

power at all levels shall refrain from acts of intimidation or harassment 

oni against defeated candidates or their supporters.” 

sae, Il. VIOLATION OF THE APPLICANTS’ HUMAN RIGHTS 

29. For the Applicants, what is at stake in the instant case is violation of the 

principle of free movement of persons and goods, violation of the 

principle of equality of citizens before the law and before the courts, as 

well as violation of the right to fair trial. 

  
  

@



oe. 

| As regards right to freedom of movement | 

30. The Applicants maintain that the Public Prosecutor of Dakar decided to 

ban them from going out of the national territory, without any legal 

basis and on no grounds. They maintain that this natural law regarding 

freedom of movement is provided for and guaranteed by various 

international instruments such as the 1789 Declaration of the Rights of 

Man and of the Citizen, the 1948 Universal Declaration of Human Rights, 

the 1966 International Covenant on Civil and Political Rights, the June 

1981 African Charter on Human and Peoples’ Rights, and the 

Canstitution of Senegal in its Articles 8(2), 14, and 9. 

31. They further assert that it is only a judge, as a custodian of freedoms, 

who may impose restrictions on freedom of movement, and that even in 

that regard, he is not absolutely free to make any decision whatsoever: 

the judge’s decision shall not only be legally based but must be 

reasoned; that as such, the decision made by the Special Prosecutor 

amounts to a serious violation of the freedom of movement since there 

was no legal basis upon which that measure was adopted against them, 

me debarring them from going out of @@®2 ational territory: 

| | 
As regards equality of citizens before the law and before the courts 

32. The Applicants aver that they are victims of breach of equality before 

the law and before the courts, and they cite several international 

instruments as well as the Constitution of Senegal, all of which 

emphasise equality of persons before the law and before the courts. 

They further assert that the principle of equality before the courts is 

violated because the said measure of banning them from leaving the 

country was adopted solely on the ground of their status as former 

Ministers (of the out-going regime). 

As regards right to fair trial 

33. The Applicants maintain that: Senegal disregarded the following 

principles of law éndorsed by national and international norms: 

  

  

 


