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The Court composed of: Sylvain ORE, President, Ben KIOKO, Vice-President; Gérard
NIYUNGEKO, El Hadji GUISSE, Rafaa BEN ACHOUR, Angelo V. MATUSSE, Tujilane
R. CHIZUMILA, Chafika BENSAOULA, Judges; and Robert ENO, Registrar.

In the Matter of:
Robert John PENESSIS

represented by:
i. Advocate Peres Seneto PARPAI, Star Attorneys Chambers, Tanzania

versus
UNITED REPUBLIC OF TANZANIA

represented by:
i.  Dr. Clement MASHAMBA, Solicitor General; Office of the Solicitor General;
i. Ms Sarah D. MWAIPOPOQ: Director, Division of Constitutional Affairs and
Human Rights;
iii. Ms Nkasori SARAKIKYA: Assistant Director, Human Rights, Principal State

Attorney;

iv. ~ Mr. Baraka LUVANDA: Ambassador, Head of Legal Unit, Ministry of Foreign
Affairs, East Africa, Regional and International Cooperation;

v. Mr. Richard KILANGA: Senior State Attorney, Attorney General's

Chambers; and
vi. Ms Blandina KASAGAMA: Legal Officer, Ministry of Foreign Affairs, East
Africa, Regional and International Cooperation.

after deliberation,

renders the following Judgment:
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THE PARTIES

Mr. Robert John Penessis (hereinafter referred to as “the Applicant”) was convicted
and sentenced to two (2) years in prison for “illegal entry and presence in Tanzania”
in Criminal Case No. 35/2010 before the Kagera Resident Magistrate’s Court at
Bukoba. The Applicant who claims to be a national of Tanza'nia, has been in prison

since 10 January 2010.

The United Republic of Tanzania (hereinafter referred to as "the Respondent State")
became a Party to the African Charter on Human and Peoples' Rights (hereinafter
referred to as "the Charter") on 21 October 1986 and to the Protocol to the African
Charter on Human and Peoples’ Rights on the Establishment of an African Court on
Human and Peoples’ Rights (hereinafter referred to as “the Protocol”) on 10 February
2006. The Respondent State deposited, on 29 March 2010, the Declaration
prescribed under Article 34(6) of the Protocol by which it accepted the jurisdiction of

the Court to receive cases from individuals and Non-Governmental Organisations.

SUBJECT OF THE APPLICATION

The Application is in respect of the detention of the Applicant on the ground that he
does not possess the necessary documentation to be legally present in the
Respondent State. The Applicant alleges that the Respondent State has violated his

rights to nationality, liberty and free movement.

A. Facts of the matter
It is apparent from the Application that, on 8 January 2010, Mr. John Robert Penessis
was arrested by the Tanzanian immigration authorities. He was subsequently

charged, convicted and sentenced on 17 January 2011 to a fine of eighty thousand

(80,000) Tanzanian Shillings or in default, two (2) years in prison and ten (10) strokes
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of the cane by the Kagera Resident Magistrate for illegal entry and irregular presence

in the territory of the Respondent State.

5. The Applicant subsequently appealed before the High Court of Tanzania at Bukoba
(hereinafter referred to as the “High Court”) which, on 6 June 2011, upheld the
conviction and sentence of imprisonment for the reason that the Applicant had not
paid the 80,000 Tanzanian Shillings fine. The High Court also set aside the corporal
punishment sentence. In addition, the High Court sentenced him to six (6) months in
prison for contempt of court and issued an order for his expulsion from the territory

of the Respondent State after serving the prison sentence.

6. The Applicant then lodged an appeal before the Court of Appeal which, on 4 June
2012, upheld the two (2) years prison sentence. The Court of Appeal however set
aside the six (6) months sentence for contempt of court and the expulsion order
which, according to the Court, fell within the purview of the Minister of Home Affairs.
Subsequently, on 4 Decerhber 2012, the Minister of Home Affairs issued the

deportation and detention Orders.

7. The Applicant claims that he is Tanzanian by birth, that his father and mother are

Tanzanians, and that he has been residing in Tanzania since his birth.

8. The Respondent State challenges this version of the facts and claims to have
evidence showing that the Applicant was never a Tanzanian and possessed the
nationality of two other countries, namely, South Africa and the United Kingdom.

B. Alleged violations

9. The Applicant alleges that his arrest and detention are unlawful and in breach of the
Tanzanian Constitution, Article 59(1) of the Additional Protocol 1 to the Geneva

Convention and Articles 1 to 4 of the 1949 Geneva Convention.
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He further alleges the violation of Articles 1 and 12(1) and (2) of the Charter and of

his right to nationality.
SUMMARY OF THE PROCEDURE BEFORE THE COURT

The Court was on 2 June 2015 seized of the Application, which was served on the
Respondent State on 15 September 2015, requesting it to file its Response to the
Application within sixty (60) days of receipt thereof. On the same date, the
Application was transmitted to the Executive Council of the African Union and all the
State Parties to the Protocol, and through the Chairperson of the African Union
Commission, to all the State Parties to the Protocol, pursuant to Rule 35 (3) of the

Rules of Court (hereinafter referred to as “the Rules”).

The Court notes that the initial Application was filed on 2 June 2015 by Mrs. Georgia
Penessis, the Applicant's grandmother, on behalf of her grandson. However, all
subsequent communications received by the Court emanated from the Applicant’s
counsel and the Applicant himself. For this reason and to avoid confusion, the Court
on 17 January 2018 issued an order to change the title of the Application and avoid
a mix up of the names. The new Application was therefore retitled Application No.
013/2015 - Robert John Penessis v. United Republic of Tanzania instead of
Application No. 013/2015 - Georgia J. Penessis representing Robert J. Penessis v.

United Republic of Tanzania.

The Parties filed their pleadings within the time limit prescribed by the Court and
these were duly exchanged between the Parties. On 19 and 20 March 2018, the

Court held a Public Hearing at which both Parties were represented.

Pursuant to the Court’s decision at its 49th Ordinary Session held from 16 April to 11
May 2019, at which it decided to adjudicate concurrently on the merits and
reparations, the Registry invited both Parties to file their submissions on reparations.

On 1 August 2018, the Applicant filed his submissions and on 6 August 2018, a copy
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thereof was served on the Respondent State. There has since been no reaction from

the latter.

15.In conformity with the decision taken at its 51st Ordinary Session held from 12
November to 7 December 2018, the Court decided to propose to the Parties to seek

an amicable settlement of the matter pursuant to Rule 57 of the Rules.

16. The Parties accepted the Court’s initiative for amicable settlement. The Applicant
submitted issues to be considered for the amicable settlement and these were duly

transmitted to the Respondent State for the latter's observations.

17.However, despite several reminders, the Respondent State did not respond to the
Applicant’s issues for amicable settlement. The Court consequently decided to

proceed with consideration of the merits of the Application.

18. At its 54th ordinary session held in Arusha from 2 to 27 September 2019, the Court
decided to visit the Applicant at Bukoba prison and the coffee plantation that he

claims belongs to his family, to obtain more information on the key issues.

19.0n 1 October 2019, the Registry sent a letter to this effect to the Parties proposing
to them to take part in the visit and giving them seven (7) days to respond to the
proposal. On 7 October 2019, the Applicant's Counsel, in response, expressed his
readiness to participate in the visit on the dates set by the Court. The Respondent

State did not respond to the proposal.

20.In the absence of a response from the Respondent State, the Court cancelled the
proposed visit and in lieu of that, on 17 October 2019, sent the Parties a list of
questions to be answered within a period of ten (10) days to facilitate the work of the

Court. Both Parties did not submit their answers to the questions posed by the Court.
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21.0n 8 November 2019, the Court notified the Parties in writing that pleadings were
closed and that the Court would render judgment on the basis of the documents at

its disposal.
IV. PRAYERS OF THE PARTIES

22.The Applicant prays the Court to:

“i. Rule that he is a citizen of the Respondent State;

ii. Find that, for having kept him in prison in violation of his constitutional
rights, the Respondent State acted in breach of Article 12(1) and (2) of the
Charter;

iii. Order the Respondent State to release him for the reason that his

continued detention is illegal’”.

23.The Respondent State, for its part, prays the Court to declare:

That Mr. Robert John Penessis is also known by the name John

Robert Penessis, Robert John Maitland, John Robert Maitland and

Robert John Rubenstein;
ii That Mr. Penessis is not a citizen of Tanzania;

il That Mr. Penessis has dual citizenship - that of South Africa and

Great Britain and Northern Ireland:

iv That the Prosecution proved its case against Mr. Penessis beyond

reasonable doubt in Criminal Case No. 35/2010;



V.

That the conviction and sentence pronounced in Criminal Case No.
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V.
35/2010 was lawful,

Vi. That all aspects of the prosecution in Criminal Case No. 35/2010,
Criminal Appeal No. 9/2011 and Criminal Appeal No. 179/2011 were
conducted in accordance with the law;

vii. That the detention order issued against Mr. Penessis is lawful;

vii.  That the deportation order issued against Mr. Penessis is lawful;

iX. That the Government of the United Republic of Tanzania has not
violated Mr. Penessis’ right to liberty;

X. That the Government of the United Republic of Tanzania has not
violated Mr. Penessis’ right to be heard;

Xi. That the Government of the United Republic of Tanzania has not
violated Mr. Penessis’ right to defend himself;

xii.  That the Application be dismissed.”

JURISDICTION

24.The Court observes that Article 3 of the Protocol provides as follows:

“(1) The jurisdiction of the Court shall extend to all cases and disputes submitted to it

concerning the interpretation and application of the Charter, this Protocol and any

other relevant human rights instruments ratified by the States concerned.

(2) In the event of a dispute as to whether the Court has jurisdiction, the Court shall

decide”.
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25.The Court further observes that in terms of Rule 39(1) of the Rules: “The Court shall

conduct preliminary examination of its jurisdiction ...".

26.0n the basis of the above-cited provisions, the Court must, preliminarily conduct an

assessment of its jurisdiction and dispose of objections, if any, to its jurisdiction.
A. Objection to material jurisdiction

27.The objections to the material jurisdiction of the Court raised by the Respondent
State relates to two essential aspects, namely: the form and content of the
Application, and the power of the Court to consider matters of evidence which had

been finalized by domestic courts.
i. Objection based on the form and content of the Application

28.The Respondent State contends that the Court has no jurisdiction to entertain this
Application for the reason that the document originally filed by the Applicant is not

an application within the meaning of the Protocol.

29.The Court is of the opinion that the question of the form of the letter and its content
relate to the issue of admissibility and hence, will address it later in the section on

admissibility of the Application.
ii. Objection based on the power of the Court to evaluate the evidence

30. The Respondent State contends that the Application seeks to extend the jurisdiction
of this Court beyond its mandate as set out under Article 3 of the Protocol and Rule
26 of its Rules, and require it to sit as a supreme appellate court. In this regard, the
Respondent State submits that the Application requires the Court to adjudicate on
matters of evidence, already resolved and finalized by its highest court, that is, the

Court of Appeal. The Respondent State therefore maintains that this Court has no
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jurisdiction to make a determination on matters of evidence already finalized by the

highest tier of the Respondent State’s justice system.

31.The Applicant, for his part, submits that this Court has jurisdiction, given that,
according to its Rules, the Court is empowered to evaluate the evidence on record

concerning the Applicant’s status and citizenship.

*kk

32.This Court recalls that, as it has consistently held,! it is not an appeal court with
respect to decisions rendered by national courts. However, as underscored in its
case-law, this does not preclude it from examining relevant proceedings in the
national courts in order to determine whether. they are in consonance with the
standards set out in the Charter or any other applicable human rights instrument to

which the Respondent State is a Party.2

33.The Court notes that, in the instant case, the complaints raised by the Applicant
pertain to the question as to whether the domestic proceedings were in conformity
with international fair trial standards guaranteed in the Charter and other international
instruments ratified by the Respondent State. These are matters which, pursuant to
Article 3 of the Protocol, fall within the purview of this Court’s jurisdiction, regardless

of the fact that they may relate to the assessment of evidence determined by the

domestic courts.

! See Application No. 001/2015. Judgment of 07/12/2018 (Merits and Reparations), Armand Guehi v. United
Republic of Tanzania (Armand Guehi v. Tanzania (Merits and Reparations), § 33. See also Alex Thomas
v. Tanzania (Merits), (2015) 1 AfCLR 465, §§ 60-65; and Application No. 006/2015. Judgment of 23/03/2018
(Merits), Nguza Viking and Johnson Nguza v. United Republic of Tanzania (Nguza Viking and Johnson
Nguza v. Tanzania (Merits), § 35.

2 See Armand Guehi v. Tanzania (Merits and Reparations), § 33; See also Application No. 024/2015.
Judgment of 07/12/2018 (Merits), Werema Wangoko Werema and Another v. United Republic of Tanzania
(Werema Wangoko Werema and Another v. Tanzania (Merits), § 29; Alex Thomas v. Tanzania (Merits), §
130; Application No. 007/2013. Judgment of 03/06/2016 (Merits), Mohamed Abubakari v. United Republic
of Tanzania (Mohamed Abubakari v. Tanzania (Merits), § 26, and Emest Francis Mtingwi v. Malawi
{Admissibility) (2013) 1 AfCLR 190, § 14.
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34.Consequently, the Court dismisses the Respondent State's objection that the Court
is acting, in the instant matter, as a supreme appellate court and finds that it has

material jurisdiction to hear the matter.
B. Other aspects of jurisdiction

35.The Court notes that its personal, temporal and territorial jurisdiction is not being
challenged by the Respondent State. Besides, nothing on record indicates that the
Court does not have personal, temporal and territorial jurisdiction. The Court,

accordingly, holds that:

(i) It has personal jurisdiction given that the Respondent State is a Party to
the Protocol and has made the Declaration prescribed under Article 34(6)

thereof, allowing individuals to bring cases directly before it, pursuant to

Article 5(3) of the Protocol;

(ii) 1t has temporal jurisdiction insofar as the alleged violations occurred
subsequent to the Respondent State’'s ratification of the Protocol
establishing the Court but before making the Declaration required under
Article 34(6).

(ii) It has territorial jurisdiction given that the facts of the case occurred in

the Respondent State’s territory.

36. In light of the foregoing, the Court holds that it has jurisdiction to hear the instant

case.

Vl. ADMISSIBILITY

37.Pursuant to Article 6(2) of the Protocol: “The Court shall rule on the admissibility of cases

taking into account the provisions of Article 56 of the Charter”.

10
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38. In terms of Rule 39 of its Rules: “The Court shall conduct preliminary examination of ...
the admissibility of the application in accordance with Article 50 and 56 of the Charter, and

Rule 40 of these Rules”.

39.Rule 40 of the Rules, which in substance restates the provisions of Article 56 of the

Charter, sets out the admissibility conditions of applications as follows:

“Pursuant to the provisions of Article 56 of the Charter to which Article 6(2) of the

Protocol refers, applications to the Court shall comply with the following conditions:

1. disclose the identity of the applicant notwithstanding the latter's request for

anonymity;
2. comply with the Constitutive Act of the Union and the Charter;
3. not contain any disparaging or insulting language;
4, not be based exclusively on news disseminated through the mass media;

5. be filed after exhausting local remedies, if any, unless it is obvious that this

procedure is unduly prolonged;

6. be filed within a reasonable time from the date local remedies were exhausted
or from the date set by the Court as being the commencement of the time limit

within which it shall be seized with the matter; and

7. not raise any matter or issues previously settled by the parties in accordance
with the principles of the Charter of the United Nations, the Constitutive Act of
the African Union, the provisions of the Charter or of any legal instrument of the

African Union.”

11 /
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A. Conditions of admissibility in contention between the Parties

40.The Respondent State raises two objections to the admissibility of the Application,
namely, failure to exhaust local remedies, and the time frame for seizure of the Court.
As indicated in paragraph 29 above, the Court will also consider here the objection

concerning the form and content of the Application.
i. Objection based on the form and content of the Application

41. According to the Respondent State, the Application is in fact a letter from Georgia J.
Penessis to the Court, asking for directions as to how to pursue her complaints.

42. Still according to the Respondent State, this Application has not been properly filed
before the Court in as much as “it is not in conformity with Rule 33(1) and (4) of the
Rules”.? It is argued that the Application contains neither a summary of the facts of
the case nor the evidence that the author intends to adduce; nor does it specify the
alleged violation, proof of exhaustion of local remedies or whether such remedies
have been unduly prolonged. The Respondent State notes further that, the petition
does not mention the prayers or injunctions requested, and this is simply because it

was not intended to be an Application.

43.The Respondent State submits that the jurisdiction of the Court cannot be invoked
by a letter requesting from the Court the procedure to be followed, particularly in so
far as the letter contains no undertaking to pursue the case before the Court. The

Respondent State argues that the Application must therefore be declared incomplete

and, accordingly, dismissed.

3 The reference to Rule 33 by the Respondent State is mistaken; the applicable Rule should be Rule 34 of
the Rules, which provides for the form and content of an application.

12
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44.The Applicant refutes the Respondent State’s assertion that his grandmother wrote
a simple letter to the Court and not a proper application. He argues that the
grievances raised by his grandmother and the information given in the letter have

the force of an application because all the necessary information is contained

therein.

45. Still according to the Applicant, there are no technical details governing the filing of
an application before the Court. For him, any form of referral is valid, the essential
thing being that the referral brings the facts and the supporting arguments to the

Court's attention.

*kk

46.The Court notes that so far as the form or modality of seizure of the Court is
concerned, it has adopted a flexible approach. For example, in the case of Anudo
Ochieng Anudo v. United Republic of Tanzania,* the Court decided to admit an
application filed by a simple email and communicated as such. In this regard, the
Court always takes into account the specific conditions of each Applicant and the

circumstances surrounding the filing of the Application.

47.The Court also notes that Rule 34 and Rule 40(1) of the Rules provide some
additional requirements as regards the form and general content of an application.
Rule 34 of the Rules requires, among other things, that any application filed before
it, shall contain a summary of the facts of the case and the evidence intended to be
adduced; give clear particulars of the Applicant and of the party against whom the
application is brought and specify the alleged violation, show evidence of exhaustion
of local remedies or of the inordinate delay of such local remedies as well as the

orders or the injunctions sought; and be signed by the Applicant or his’her

4 Application No. 012/2015. Judgment of 22/03/2018 (Merits), Anudo Ochieng Anudo v. United Republic
of Tanzania (Anudo Ochieng Anudo v. Tanzania (Merits) § 52.

13
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representative(s). Rule 40(1) further requires that the application shall disclose the

identity of the Applicant.

48.In the instant Application, the Court notes from the record that the Application
contains the identity of the author, that the facts are well elaborated, and the issues
raised therein are fairly precise. In addition, the Application was signed and in his
Reply, the Applicant clearly specified the alleged human rights violations, and
asserted that he has exhausted all local remedies by attaching copies of the

judgments of the local courts.

49. The Court accordingly holds that the instant Application fulfils the basic
requirements of form and offers sufficient details for the Respondent State to
understand the content of the Applicant’s grievances and for the Court to consider

the matter.

50. The Court thus dismisses the Respondent State’s objection based on the form and

content of the Application.
ii. Objection based on non-exhaustion of local remedies

51.The Respondent State submits that given that legal remedies exist to address the
grievances raised by the Applicant but were not exercised, the latter failed to comply
with the conditions of admissibility relating to exhaustion of local remedies stipulated

under Rule 40(5) of the Rules.

52. The Respondent State further submits that the Applicant provided no explanation as
to whether local remedies were not exhausted for reasons beyond his control or

whether the said local remedies are merely ineffective, insufficient and impractical.

53.The Respondent State also avers that between 2013 and 2014, the Applicant filed

before the High Court at Bukoba, three criminal applications for habeas corpus

14






