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The Court composed of: Sylvain ORE, President: Ben KIOKO, Vice President; Rafaa
BEN ACHOUR, Angelo V. MATUSSE, Suzanne MENGUE, Tujilane R. CHIZUMILA,
Chafika BENSAOULA, Blaise TCHIKAYA, Stella |. ANUKAM, Imani D. ABOUD- Judges;
and Robert ENO, Registrar.

Pursuant to the provisions of Article 22 of the Protocol to the African Charter on Human
and Peoples’ Rights on the Establishment of an African Court on Human and Peoples’
Rights (hereinafter referred to as “the Protocol”) and Rule 8(2) of the Rules of Court
(hereinafter referred to as “the Rules”), Judge M-Thérése MUKAMULISA, member of the

Court and a national of Rwanda, did not hear the Application.

In the matter of:

Fidele MULINDAHABI
self-represented

versus

REPUBLIC OF RWANDA
unrepresented

After deliberation,

renders the following Judgment in default;

. THE PARTIES

1. Fidéle Mulindahabi (hereinafter referred to as “the Applicant’) is a national of the
Republic of Rwanda who was previously employed by the public corporation -
Energy, Water and Sanitation Authority (hereinafter referred to as “EWSA”).

2. The Application is filed against the Republic of Rwanda (hereinafter referred to as
the “Respondent State”) which became a party to the African Charter on Human
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and Peoples' Rights (hereinafter referred to as "the Charter") on 21 October 1986
and to the Protocol on 25 May 2004. It also deposited on 22 January 2013, the
Declaration prescribed under Article 34(6) of the Protocol by which it accepted the
jurisdiction of the Court to receive applications from individuals and Non-
Governmental Organisations. On 29 February 2016, the Respondent State
notified the Chairperson of the African Union Commission of its intention to
withdraw the said Declaration. The African Union Commission transmitted to the
Court, the notice of withdrawal on 3 March 2016. By a Ruling dated 3 June 2016,
the Court decided that the withdrawal by the Respondent State would take effect
from 1 March 2017."

IIl. SUBJECT OF THE APPLICATION

A. Facts of the matter

3. ltis apparent from the record, that, on 17 November 2009, following his success
in a recruitment test, the Applicant signed an employment contract for the position
of Head of the Planning and Strategy Section at the State-owned Rwanda
Electricity Corporation and Rwanda Water and Sanitation Corporation
(hereinafter referred to as “RECO & RWASCOQ”), which later became the Energy,
Water and Sanitation Authority (EWSA). On 13 April 2010, the Applicant was

dismissed without notice.

4. The Applicant alleges that he was recruited in accordance with the procedures
established by Law No. 22/2002 of 9 July 2002 on the General Rules and
Regulations governing the Rwandan Civil Service. He therefore considers that he
was a civil servant and that his dismissal should be governed by the applicable

law in that regard.

! See Ingabire Victoire Umuhoza v. Republic of Rwanda (Jurisdiction) (2016) 1 AfCLR 540 § 67.
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The Applicant further alleges that he initially filed administrative appeals before
the competent authority of RECO & RWASCO, the Public Service Commission,
the Ministry of Public Service and Labour as well as the Presidency of the
Republic. Dissatisfied with the decisions arising from his appeals, he lodged an
application for annulment of the fermination decision before the High Court.
Considering the Applicant as a civil servant, the High Court declared that the
termination was not in accordance with the applicable law due to the lack of
notification to the Applicant of the reasons for his dismissal. Dissatisfied with the
damages awarded, the Applicant lodged an appeal before the Supreme Court.

EWSA also filed an appeal with the same court.

By Judgment RADA 0015/13/CS of 8 November 2013, the Supreme Court found
that the Applicant was not a civil servant but rather an employee under contract
pursuant to Law No. 13/2009 of 27 May 2009 which regulates labour matters in
Rwanda. It however, upheld the High Court's decision to award damages to the
Applicant due to the fact that the latter had not been heard prior to the termination
of the employment contract. Aggrieved by the decision, the Applicant lodged an
appeal before the Supreme Court for review of its Judgment. By Judgment of 27

January 2017, that Court dismissed the application for review.

Alleged violations

The Applicant alleges that the termination of his appointment is illegal and
unconstitutional. He submits that by failing to resolve his problem to date and for
lacking fairness, independence and impartiality, the Respondent State violated

his rights as expressed hereunder:

i. the right to have one's cause heard under Article 7(1) of the Charter and
Article 10 of the Universal Declaration of Human Rights (hereinafter referred
to as "the UDHR");




10.

ii.

Vi,

ii. theright relating to the independence of the courts guaranteed under Article

26 of the Charter;

the right to equality before the law and the courts guaranteed by Article 3 of
the Charter, Articles 14(1) and 26 of the International Covenant on Civil and
Political Rights (hereinafter referred to as " the ICCPR") and Article 7 of the
UDHR,;

iv. the right to work, guaranteed under Article 6(1) of the International Covenant

on Economic, Social and Cultural Rights (hereinafter referred to as "the
ICESCR");

the right to a remedy and to ensure that competent authorities enforce such
remedies when granted, guaranteed under Article 2(3) of the ICCPR; and

the recognition of rights and the commitment by all States Parties to adopt
legislative or other measures to give effect to those rights, as provided under
Article 1 of the Charter.

SUMMARY OF THE PROCEDURE BEFORE THE COURT

The Application was filed on 24 February 2017. The Respondent State as well as

the other entities mentioned in the Protocol were notified.

At the request of the Registry, the Applicant filed additional submissions within

the time frame set by the Court.

On 11 May 2017, the Registry received a correspondence from the Respondent
State requesting the Court to cease all proceedings concerning it. The
Respondent State also informed the Court that it would no longer participate in
proceedings in cases concerning it. On 22 June 2017, the Registry acknowledged

receipt of the said correspondence and informed the Respondent State that it
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11.
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13.

14.

15.

16.
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would nonetheless be notified of all the documents in matters relating to Rwanda

in accordance with the Protocol and the Rules.

On 3 October 2017, the Registry drew the parties’ attention to the provisions of
Rule 55 of the Rules, under which the Court may render a Judgment in default

where a party fails to file any response.

On 28 November 2017, the Registry informed the parties of the closure of
pleadings on the merits of the Application.

On 6 July 2018, the Registry informed the parties that the Court decided to
combine Judgment on the merits of the Application and reparations, and granted
the Applicant thirty (30) days to file submissions on reparations.

On 6 August 2018, the Registry received the Applicant's submissions on
reparations and on 9 August 2018, transmitted the same to the Respondent State,
with a request to file its Response within thirty (30) days. The Respondent State
did not file any Response thereto.

On 4 October 2018, the Registry notified the parties that in the interest of proper
administration of justice, the Court reaffirmed its position to combine Judgment
on the merits and reparations in default if it did not receive any observations from
the parties within thirty (30) days of the notification.

Pleadings in respect of reparations were closed on 19 March 2020 and the parties

were duly notified.

PRAYERS OF THE PARTIES

In his Application, the Applicant prays the Court to take the following measures:

i. Recognize that the Rwandan national institutions and courts have violated relevant
legal human rights instruments that the country had ratified;




vi.

Review Judgment RADA0015/13/CS, ruling No. RS/REV/AD 0003/15/CS of which
dismissed the request for review, and annul all the decisions taken, i.e. the
Judgments and the dismissal decision contained in letter Ref: No. 11.07.025
/1385/10/DIR-DRH/k.h of 13 April 2010; and hence order that things return to the
status quo ante and thus order his reinstatement in service as stated in paragraph
28 of RAD0124/07/HC/KIG; order the payment of his wages as if | had not been
dismissed in the same manner as in paragraph 30 of Judgment RADA0006/12/CS;
Order the payment of damages for the defamation contained in the letter Ref. No.
11.07.025/1385/10/DIR-DRH/k.h of 13/04/2010 and for the fact of failing to me a
certificate for the services rendered;

Order the payment of other damages representing the cost of the proceedings and
the suffering endured,;

Crder interim measures for the protection of the family in danger;

Order any other measure in accordance with the law...?

18. The Respondent State did not participate in the proceedings before the Court in
the present case. It therefore made no submission in this regard.

V. NON APPEARANCE OF THE RESPONDENT STATE

19.Rule 55 of the Rules provides that:

“1. Whenever a party does not appear before the Court, or fails to defend its
case, the Court may, on the application of the other party, pass Judgment in
default after it has satisfied itself that the defaulting party has been duly served
with the application and all other documents pertinent to the proceedings.

2. Before acceding to the application of the party before it, the Court shall
satisfy itself that it has jurisdiction in the case, and that the application is
admissible and well founded in fact and in law.”

20. The Court notes that the afore-mentioned Rule 55 in its paragraph 1 sets out three
conditions, namely: i) the default of one of the parties; i) the request made by the
other party; and iii) the notification to the defaulting party of both the application
and the documents on file.

2 Reproduced in extenso from the Applicant's submissions
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21. On the default of one of the parties, the Court notes that on 11 May 2017, the
Respondent State indicated its intention to suspend its participation in the Court’s
proeceedings and requested the cessation of transmission of documents relating
to the proceedings in the pending cases concerning it. The Court notes that, by
these requests, the Respondent State voluntarily refrained from exercising its

defence.

22. With respect to the other party's request for a Judgment in default, the Court notes
that in the present case it should, in principle, have given a Judgment in default
only at the request of the Applicant. However, the Court considers that, for the
sake of proper administration of justice, the decision to rule in default falls within
its judicial discretion. In any event, the Court renders Judgment in default suo

motu where the conditions laid down in Rule 55(2) are fulfilled3.

23. Lastly, with regard to the notification of the defaulting party, the Court notes that
the Application was filed on 24 February 2017. It further notes that from 29 March
2017, the date of transmission of the notification of the Application to the
Respondent State, to 19 March 2020, the date of closure of the pleadings, the
Registry notified the Respondent State of all the pleadings submitted by the
Applicant. The Court thus concludes that the defaulting party was duly notified.

24. On the basis of the foregoing, the Court will now determine whether the other
requirements set forth under Rule 55 of the Rules are fulfilled, that is: whether it
has jurisdiction, whether the application is admissible and whether the Applicant's

claims are founded in fact and in law.?

Vl.  JURISDICTION

25. Article 3(1) of the Protocol provides as follows:

3 See African Commission on Human and Peoples’ Rights (Saif Al-lslam Kadhafi} v. Libya (Merits) (2016)
1 AfCLR 153, §§ 38-42.
4 Ibid, § 42.




The jurisdiction of the Court shall extend to all cases and disputes submitted to it
concerning the interpretation and application of the Charter, this Protocol and any
other relevant Human Rights instrument ratified by the States concerned.

26. Furthermore, Article 39(1) of the Rules stipulates that. "The Court shall conduct

preliminary examination of its jurisdiction...."

27. After a preliminary examination of its jurisdiction and having found that there is
nothing on file indicating that it does not have jurisdiction in this case, the Court
finds that it has:

material jurisdiction, insofar as the Applicant alleges the violation of the
rights protected by the Charter and other relevant human rights instruments
ratified by the Respondent State, namely, the ICCPR and ICESCR to which
the Respondent State is a party® as well as the UDHR.®

ii. personal jurisdiction, insofar as, as stated above, the effective date of the
withdrawal of the Declaration by the Respondent State is 1 March 2017.7

iii. temporal jurisdiction, insofar as the violations alleged in the Application
were committed as from 13 April 2010, that is, after the entry into force of
the Charter for the Respondent State (31 January 1992), the ICCPR and
ICESCR (16 April 1975) and the Protocol (25 January 2004); and the said
alleged violations have continued to date.

iv.  territorial jurisdiction in as much as the facts of the case and the alleged
violations occurred in the territory of the Respondent State.

28.1n view of foregoing, the Court holds that it has jurisdiction to hear the instant
case.

5The Respondent State became a party to ICCPR and ICESCR on 16 April 1975.

8 See Anudo Ochieng Anudo v. United Republic of Tanzania (Merits) (2018) 2 AfCLR 248, § 76; Thobias
Mang'ara Mango and Shukurani Masegenya Mango v. United Republic of Tanzania (Merits) (2018) 2
AfCLR 314, §33.

7 See paragraph 2 of this Judgment.




VIL.

29.

30.

oy

ADMISSIBILITY

Pursuant to the provisions of Article 6(2) of the Protocol: "the Court shall rule on
the admissibility of cases taking into account the provisions of Article 56 of the

Charter".

Furthermore, under Rule 39 of the Rules: “the Court shall conduct preliminary
examination ... and the admissibility of the application in accordance with Articles
50 and 56 of the Charter, and Rule 40 of these Rules”.

Rule 40 of the Rules, which essentially restates the provisions of Article 56 of the

Charter provides that:

“Pursuant to the provisions of article 56 of the Charter to which article 6(2) of

the Protocol refers, applications to the Court shall comply with the following

conditions:

o A~ LN

disclose the identity of the Applicant notwithstanding the latter's request for
anonymity;

comply with the Constitutive Act of the Union and the Charter;

not contain any disparaging or insulting language;

not be based exclusively on news disseminated through the mass media;
be filed after exhausting local remedies, if any, unless it is obvious that this
procedure is unduly prolonged;

be filed within a reasonable time from the date local remedies were
exhausted or from the date set by the Court as being the commencement
of the time limit within which it shall be seized with the matter; and

not raise any matter or issues previously settled by the parties in
accordance with the principles of the Charter of the United Nations, the
Constitutive Act of the African Union, the provisions of the Charter or of any

legal instrument of the African Union.




32,

33.

34.

35.

36.

37.

38.

The Respondent State having failed to take part in the proceedings, the
admissibility conditions will be examined on the basis of the Applicant's
observations and other information on file. The conditions invoked by the

Applicant and also those not invoked, will be examined.

Conditions of admissibility invoked by the Applicant

The Applicant focusses exclusively on the condition of exhausting the local
remedies, arguing that the available administrative and judicial remedies have

been exhausted.

The Court going by the record, notes that, the Applicant filed a suit in respect of
the letter of dismissal of 13 April 2010 before the Kigali High Court of Justice under
number RAD 0157/10/HC/KIG.

On 25 January 2013, the High Court ruled that the dismissal was unlawful and
ordered EWSA to pay the Applicant damages in the amount of six million
Rwandan francs (RWF 6,000,000).

The Court notes that Sections 28 and 29 of the Organic Law No. 0312012 of 13
June 2012 on the organisation and functioning of the Supreme Court, the highest
court in Rwanda, confers jurisdiction on the latter to adjudicate "appeals against
the Judgments rendered in the first instance by the High Court ..."

The Court also notes that, in the present case, the Applicant lodged a cassation
appeal against the Judgment of the High Court before the Kigali Supreme Court
under appeal number RADA 0015/13/CS. The Supreme Court dismissed the said
appeal by Judgment of 8 November 2013.

Accordingly, the Court holds that the Applicant has exhausted the domestic

remedies.
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B. Other conditions of admissibility

39. The Court notes that, from the record, the condition laid down in Article 56(1) of
the Charter is fulfilled since the Applicant provided his full identity. The condition
laid down in paragraph 2 of the same Article is also fulfilled since no request from
the Applicant or any information on file is incompatible with the Charter of the
Organisation of African Unity (OAU) or with the Charter. The Application does not
contain any disparaging or insulting language towards the State concerned, which
makes it consistent with the requirement of Article 56(3) of the Charter. Regarding
the condition contained in paragraph 4 of this Article, the Court notes that the
Application is not based exclusively on news disseminated through mass media.
The Applicant bases his claims on legal grounds in support of which official

documents are tendered.

40. With regard to compliance with the requirements of Article 56(6) of the Charter,
this Court reiterates that for an application to be admissible, it must be submitted
“within a reasonable period from the time local remedies are exhausted or from

the date the (Court) is seized with the matter”.

41. The Court notes, in this regard, that the Judgment of the Supreme Court
dismissing the Applicant’s appeal was rendered on 8 November 2013 whereas
the Application was filed at the Registry on 24 February 2017. As the period
between these two dates is three (3) years, one (1) month and sixteen (16) days,
the Court will decide whether this period is reasonable in terms of Article 56(6) of
the Charter.

42. The Court recalls, in reference to its jurisprudence, that determination of
reasonable time must be done on a case-by-case basis, taking into consideration
the circumstances of each case.? Furthermore, where the remedies to be

8 See Ally Rajabu and Others v. United Republic of Tanzania, AACHPR, Application No. 007/2015, Judgment
of 28/11/2019 (Merits and Reparations), § 50; Armand Guehi v. United Republic of Tanzania (Merits and
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43.

44.

45.

46.

exhausted are ordinary judicial remedies, the time used by the Applicant to
exhaust other remedies may be taken into account in determining the
reasonableness of the period envisaged under Article 56(6) of the Charter.® This
is particularly the case where the law affords the Applicant the possibility of

exhausting such remedies. ™

In the instant case, the Court notes that after the dismissal of his appeal on 8
November 2013 by the Supreme Court, the Applicant seized the same Court with
an application for review. By a new Judgment dated 27 January 2017, the

Supreme Court dismissed the said application.

The Court considers that between the aforementioned dates, the Applicant spent
time awaiting the decision on his application for review. Considering that the
application for review was the Applicant's prerogative, the latter cannot be
penalized for attempting to exercise that remedy. The time taken fo exercise that
remedy must thus be taken into account. In the circumstance, the Court finds that
the above-mentioned time used by the Applicant to file this Application is
reasonable in terms of Article 56(6) of the Charter.

In view of the aforesaid, the Court holds in conclusion that the Application meets
the condition of admissibility set out in Article 56(6) of the Charter.

Lastly, as regards compliance with the condition laid down in Article 56(7) of the
Charter, the Court notes that there is nothing on record indicating that the present
Application concems a case which has been settled in accordance with either the
principles of the United Nations Charter, the OAU Charter or the provisions of the
Charter.

Reparations) (2018) 2 AfCLR 477, §§ 55-57; Norbert Zongo and Others v. Burkina Faso (Preliminary
Objections) (2013) 1 AfCLR 197, § 121

¢ See Jean-Claude Roger Gombert v. Republic of Céte d'lvoire (2018) 2 AICLR 270, § 37.

10 See Ally Rajabu and Others v. United Republic of Tanzania, (Merits and Reparations), § 51; Nguza Viking
(Babu Seya) and Johnson Nguza (Papi Kocha) v. United Republic of Tanzania (Merits) (2018) 2 AfCLR
287, § 58
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VIIl.

47.

48.

49.

50.

Based on the foregoing, the Court finds that the Application meets all the
conditions set out in Article 56 of the Charter and accordingly declares it

admissible.

MERITS

The Applicant alleges the violation of the right to a fair trial, right to equality before
the law, right to equal protection of the law and the right to work, under Articles 1,
3, 7(1) and 26 of the Charter, Articles 2(3)(c), 14(1) and 26 of the ICCPR,; Article
6(1) of ICESCR and Articles 7 and 10 of the UDHR. He further alleges that the
Respondent State failed to honour its obligation to recognize the rights, duties and
freedoms enshrined in the Charter and to adopt the necessary measures to give

effect to them.
Alleged violation of the right to a fair trial

The aspects of the right to a fair trial raised in the instant Application relate to the
right to defence, the right to a reasoned Judgment and the right to be tried by an
impartial court.

Right to defence

The Applicant alleges that, for having concluded in RADAQO15/13/CS that he was
a contracted staff and ignored his findings as well as the contrary findings of the
Public Prosecutor’'s Office, the Supreme Court violated his right to defence. He
further submits that the Supreme Court violated Article 18(3) of the Respondent
State’s Constitution for having claimed that it delayed the processing of the cases
under its responsibility, since neither his employer nor the Supreme Court had
communicated to him a report on his conduct and performance.

Hekk
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