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Judgment of the Court

1. The Plaintiffs:

Mr. AMOUZOU Henry, Economist, Chairman, Council of the Fund for the Development and Promotion of
the Activities of Coffee and Cocoa Producers (FDPCC) resident of Abidjan, Deux Plateaux.

Mrs. KILI Angeline, Staff of the Central Bank of Francophone West African States known as BCEAQ, in
secondment to the CNDD, Chairman of the Board of Directors of the Fund for the Regulation and Control of
the Coffee/Cocoa sub-sector (FRC), resident of Abidjan, Plateau.

Mrs. Roselyne OBODJI née HOUSSOU AMELAN, Director of Administration and Finance of the Fund for
the Development and Promotion of the Activities of Coffee and Cocoa Producers (FDPCC) resident of
Abidjan, Cocody Riviera Palmeraie.

Mrs. ELLOH AKA Evelyne, Jurist, Director General, of COCO SERVICES Company, resident of Abidjan,
Riviera Palmeraie.

Mrs. DAGO Sophie Laure Adele, Finance Officer, former Director of Finance of the Coffee and Cocoa
Board, resident of Abidjan Cocody.

Mrs. LOUKOU COFFI AGBALESSI Dominique, Finance Director of the Agency for the Regulation of Coffee
and Cocoa (ARCC), resident of Abidjan Cocody.

Who for the purpose of this case, elected domicile in the Law Firm of Lawyer AKA Narcisse, Lawyer
registered with the Bar in Cbte d'lvoire, 7 Boulevard Latrille Cocody - 09 BP 2556 Abidjan 09.

2. The Defendant is the Republic of Cote d'lvoire, a Member State of the Economic Community of West
African States, ECOWAS. The Defendant is represented by Georgette ESSIS MAMENET (Esq.), of the
Law Firm "ESSIS - KOUASSI - ESSI" situated in Abidjan Cocody, Il Plateaux Rue des Jardins, Sainte
Cecil; 16 BP 610 Abidjan 16.

3. By an Application brought before the Court on 15 January 2009, the Plaintiffs have a grievance against
the Defending State, which they accused of violating their fundamental human rights. They urged the Court
to recognise the said violation and to condemn the State of Céte d'lvoire, as to the cost, for the reparation
of the prejudice that they suffered.

Summary of Facts
I. The facts as evoked by the Plaintiffs

4. Plaintiffs aver that On 11t August 2007, the Head of State of Céte d'lvoire instructed the State
Prosecutor and the Tribunal of First Instance of Abidjan, situated at Plateau, to investigate the activities of
the Institutions of the Coffee and Cocoa sub-sector of the economy, and the cash flow of each of these
Institutions since the liberalisation policy approved for that sector.

5. The State Prosecutor, having summed-up the facts for prosecution, the Doyen of the Trial Judges
initiated a Judicial Enquiry which led, in June 2008, to the indictment, as well as to the preventive detention
of the high ranking officials of the said Institutions of the Coffee / Cocoa sub-sector.

6. Following this indictment, the State Prosecutor held a press conference, during which he made public the
preliminary findings of the enquiry, while stating that twenty-three (23) persons, who are specifically named
are being investigated for "embezzlement, abuse of office, fraud, use of fake bank and business
documents.”

7. Still from the preliminary findings, "apart from over invoicing, investigators observed the

non-functioning of some acquired companies or the non-remittance of dividends and the lack of

proper sharing of resources and profits to farmers..."



8. The Press Conference by the State Prosecutor was followed by the publication in the Newspapers of the
nominal roll, together with pictures of the indicted officials, amongst whom are the plaintiffs. On the front
page of the Government owned Daily "Farternite Matin", apart from the nominal roll of the indicted
persons, there was this bold caption "Heads shall roll".

The Plaintiffs were thus subjected to a media lynching by public opinion which condemned them before an
eventual trial.

9. On 16 July, 2008, the Doyen of the Trial Judges appointed, by Order, two Experts, requesting them to
carry out a Financial Audit in all the Institutions of the sector, which are: the FGCCC, the BCC, the ARCC,
the FDPCC and the FRC.

10. On 14t August, 2008, during its Meeting, the Council of Ministers in Cote d'Ivoire authorized the Doyen
of the Trial Judges to interrogate five Members of the Government. They were so interrogated during the
month of October 2008.

11. The Plaintiffs believed that in handling the case, the Ivorian Judicial and Political Authorities have
seriously violated five series human rights.

As to the Law
II. Arguments of the Plaintiffs

12. In support of their Application, the Plaintiffs invoke Article 11 of the Universal Declaration of Human

Rights, which provides that "Everyone charged with a penal offence has the right to be presumed innocent

until proved quilty, according to the law in a public trial at which he has had all the guarantees necessary
for his defence."

13. They aver that the indictment is not a condemnation, and does not establish, in any manner
whatsoever, the guilt of the persons who are investigated. So, it was wrong for some national media,
especially the State owned Television to have labelled "presumed guilty", while referring to the indicted
persons in the coffee/cocoa case.

14. They also invoked Article 12 of the Universal Declaration of Human Rights which provides, in a

peremptory manner that: "none shall have his honour and reputation infringed upon. Every individual has

the right, under the law, to be protected against ...such infringement”. Whereas, for several months, high
ranking officials of the sector, including the Plaintiffs, are severally portrayed as criminals, "thieves who

stole billions" by the press, as well as some Judicial Authorities and certain political authorities.

15. The Plaintiffs affirm that, since they were only placed in preventive detention, they are to be presumed
innocent, but the portrayal made of them was done in a way as to infringe seriously upon their honour and
reputation. This constitutes intolerable violation of their rights.

16. In addition, the Applicants invoked Article 137 of the Ivorian Code of Criminal Procedure which provides
on the one hand that: "Ereedom is of right", and on the other hand that: "Preventive Detention is an
Exceptional Measure", before questioning the rationale behind the detention of the Plaintiffs. They observe
that this provision rightly affirms the presumption of innocence, in a way that, for an individual whose
culpability is yet to be determined, must enjoy a provisional freedom. That the Judicial Authorities should
also have observed the strict respect for the presumption of innocence, since the Plaintiffs are presenting
all the guarantees of representation and they have voluntarily been responding to the summons from both
the police and the Trial Judge.

17. But, to justify their refusal to grant the Plaintiffs' request for provisional release, the Judicial Authorities
aver that "their detention remains a necessity for the manifestation of the truth" or that the investigation is
still ongoing, thus keeping the Plaintiffs behind bars for the past seven months. And that, in these
conditions, it then follows that, for these vague and non precise reasons, the preventive detention of the
Plaintiffs could be likened to an arbitrary arrest.

18. Thus, the Applicants invoke Article 9 of the Universal Declaration of Human Rights, which provides that:
"None shall be detained arbitrarily" They claim that the arbitrary detention of the Plaintiffs results from their
unjustified preventive detention, both constituting not only a violation of the Universal Declaration that are
confirmed by the Ivorian Constitution itself, but also, they are likely to infringe upon their right to a fair
hearing.



19. Whereas, Article 11 of the Universal Declaration of Human Rights provides that: "Every accused person
has a right to a fair hearing, during which he enjoys all the necessary guarantees for his defence”

20. The Plaintiffs add that, having been in detention, they could not participate efficiently and with
confidence in the ongoing audit exercise, which marks a very important step in the preparation for their
eventual trial. Moreover, the fact that only one case file was opened for nearly twenty indicted persons,
constitutes a hindrance for their counsels to effectively have access to it and defend them efficiently.
21. To support their claim on the violation of the right of the pregnant woman, who is one of them, the
Plaintiffs invoke certain Articles of the United Nations Convention on the Rights of the Child of 20
November 1989, which provide that: "the child is entitled to assistance and special care ... He needs
special protection and care, especially an appropriate legal protection, before and after birth

that:

"In all decisions concerning children, whether taken by the Courts ... the best interests of the child
must be given primary consideration”

(Art. 3) before deducing that the judicial protection of the child begins from the pregnancy, the moment the
latter is confirmed.

22. Finally, the Plaintiffs invoke Article 30 of the African Charter on the Rights and Welfare of the Child of
July 1990 which provides that: "The State Parties shall put in place a special treatment for Pregnant
women and nursing mothers who are accused of, or found guilty of a penal offence... State Parties

shall ensure that another punishment, different from jail apply..."

23. It thus shows that, even when pregnant women are found guilty of a penal offence, this Charter
recommends that, "a punishment other than jail shall apply” When it has to do with a pregnant woman who
has only been indicted, and who benefits from the principle of the presumption of innocence, the preventive
detention should have been discarded.

24. That in the instant case, despite all the Medical Certificates on pregnancy produced, the Trial Judge did
not consider the specific condition of Mrs. OBODJI Roselyne, rather, she was kept in preventive detention,
thereby violating all international conventions entered into by the State of Céte d'lvoire.

25. To conclude, Plaintiffs aver that the manner in which the Ivorian Political and Judicial Authorities have
handled the case reveals that there was serious infringement to five series of their human rights, which are:

- The violation of the principle of presumption of innocence;

- An infringement on honour and reputation;

- The violation of the rules of preventive detention;

- An infringement on the right to fair hearing;

- The violation of the rights of pregnant women and infants (particularly relating to Mrs. Obodji nee
HOUSSOU AMELAN Roselyne's condition).

26. Plaintiffs therefore want the Court to:

- Admit the Application of Mr. AMOUZOU Henri and five others, as filed within the legal norms;

- Declare that they have ground;

- Order their immediate temporary release;

- Condemn the State of Céte d'lvoire, as to the cost of Six hundred Million CFA Francs, for the reparation of
the prejudice that they have suffered.

lll. The Defendant's Arguments
27. Having been served notice of the Application, the State of Cote d'lvoire filed its defence on 16t April,

20009. It avers that it is a democratic State that gives due respect to the principle of the separation of
powers, the respect to, and protection of fundamental liberties, whether collective or individual. As proof of



this, it invokes Article 1 of the Ivorian Constitution which provides that: "The State of Cote d'lvoire

recognizes the fundamental liberties, rights and duties as enshrined in the present Constitution and shall

take Leqislative Measures and Requlations to ensure their effective application” and concluded that, owing
to the constitutional principles thus stated, and the facts of the case, the grievances invoked by the

Plaintiffs seem not serious.

28. The State of Céte d'lvoire considers groundless the Plaintiffs' argument, by which they aver that the
media portrayed them guilty, and therefore this could be a violation of the principle of presumption of
innocence. For, in as much as Articles 19

x Everyone has the right to freedom of opinion and expression; this right includes freedom to hold opinions
without interference and to seek, receive and impart information and ideas through any media and
regardless of frontiers.

of the Universal Declaration of Human Rights, 8 and 9 of the African Charter on Human and Peoples'
Rights, and 9 and 10 of the New Ivorian Constitution of 2000 recognise the freedom of the press, the State
has an obligation to guarantee such a freedom and to ensure that journalists perform their duty of informing
the citizens satisfactorily, and without any hindrance. However, since they are free and autonomous
corporate bodies, the media must account their own actions.

29. The State of Céte d'lvoire also invokes Article 12 of the Universal Declaration of Human Rights which

provides that: "none shall have his honour and reputation infringed upon. Every individual has the right

under the law, to be protected against...such infringement”. It considers the plaintiffs’ allegation relating to
an infringement to their honour and reputation as vague, and not backed by any objective proof, since the

acts imputed to the State of Cote d'lvoire are sequel to a judicial enquiry that its Court initiated owing to
penal offence, of which Plaintiffs are accused.

30. It adds that, when there are serious penal offences, which are likely to disturb public peace, it is the
duty of the State Prosecutor to initiate proceedings and to inform both the national and international
communities on the nature of the said proceedings and probable counts. It is the responsibility of the State
to administer justice on its territory and to ensure that judicial procedure is adhered to in accordance with
the law.

31. Also, the Defendant State equally considers groundless the Plaintiffs' argument against the State
Prosecutor, relating to their preventive detention, which, according to them, was unjustified, simply because
that judicial authority has not justified his action, whereas they all present guarantees of legal
representation, and that they have always answered summons of the investigators and the Trial Judge.

32. It avers that the preventive detention is indeed, not only a means of ensuring the representation of the
indicted person before the law, it is also a means of preserving the sanctity of the materials or indices which
could serve as exhibits to the offence, of preventing an influence on the likely witnesses or a fraudulent
deal between the indicted persons and their accomplices, of maintaining public peace and order and of
protecting the indicted persons themselves against acts of retaliation from the aggrieved public.

33. That in the instant case, and owing to the weight of the acts relating to embezzlement of huge amounts
of money from the cocoa and coffee funds, and with a resolve to establish transparency and good
governance, it was necessary to take measures that could ensure the maintenance of public law and order,
and the safeguard of the national economy. The preventive detention of the Plaintiffs is thus justified.

34. Moreover, the Defendant State believes that the Plaintiffs' argument relating to their inability to
participate, efficiently and with confidence, in the ongoing audit exercise, owing to their detention does not
reflect the true situation of the facts, and shows their limit knowledge of the administration of justice in their
own country.

35. Indeed, Articles 112, 113 and 115 of the Code of Criminal Procedure guarantee the rights of the
indicted persons before the Trial Judge. In the instant case, it can never be denied, except otherwise and
with proof, that all the indicted persons, within the framework of this procedure, were interrogated in the
presence of their counsel. Moreover, all the Orders given by the Trial Judge, in accordance with the above
guoted texts, are subject to appeal, once they were notified on the indicted persons.

36. Furthermore, the audit exercise in question is the responsibility of experts, and it must be carried out,
pursuant to Articles 156 and others, of the Code of Criminal Procedure. Agreed, such expert accounting
audit exercises are carried out generally without the indicted persons being present, yet the ensuing report
is necessarily communicated to them for their consideration and, probably a request for a counter expert
exercise. All said and done, such expert accounting audit exercises are carried out in conformity with the
spirit of a fair hearing, and no violation of such a principle could be alleged against the Defendant State.



37. With regard to the interrogation of five Ministers of the Government, in this investigating procedure, the
Defendant State avers that they were heard merely as simple witnesses.

38. While answering the grievances brought against it relating to violation of the right of pregnant women
and infants, the Defendant State avers that in Céte d'lvoire, Decree No. 69 - 189 of 14 May 1969 relating to
establishment of prisons and regulating modalities for the execution of liberty deprivation sentences
provides that: "The detained pregnant women are transferred to a hospital or a Maternity Home,

when the pregnancy has reached an advanced stage. The nursing mother is taken back to the

prison, together with her baby, whenever the state of health of either of the two allows for it" .

Thus, national laws allow for the incarceration of pregnant women.

39. While relying on the provisions of Article 30 of the African Charter on the Rights and the Welfare of the
Child, the State avers that the Text recommends the substitution of prison terms for pregnant women, or
nursing mothers, or under aged children, with more favourable means of detention, for the development of
both mother and child, only in situations where such is possible.

40. The International Conventions relied upon recommend that detained pregnant women should be
delivered of their babies in conducive environment, when the time for delivery has approached, either in a
hospital or a Maternity Home. This was exactly what the prison officials have observed, when they allowed
Mrs. OBODJI Roselyne nee HOUSSOU AMELAN to be delivered of a baby on 20t September, 2008 in
Clinigue Notre Dame de l'incarcération, situated at Riviera, Palmeraie, Abidjan. She was admitted there on
14t September, 2008 and stayed till 12t October, 2008. The Caesarean method through which she put to
bed [sic] could not, in any way be as a result of the torture that she might have been put through, while in
detention, or the pains endured during child birth.

41. The Defendant State avers further that the Plaintiff enjoyed special treatment, owing to her social
status, and her detention was effected in a mild manner. It therefore concluded by saying that the argument
relating to the violation of the rights of pregnant women is groundless and should be thrown out.

42. In regard to the infant, who was separated from the mother, the State affirms that Article 162 of Decree
69-189 of 14t May, 1969 stipulates that: "Children could be left in the custody of their detained

mother till age 2".

Yet, in the instant case, Mrs. OBODJI Roselyne decided to be separated from her baby, thus electing the
infant to be fed on baby food (tin powdered milk), with the alleged harm evoked, never reported on.

43. From the foregoing, the State of Céte d'lvoire respectfully pleads with the Community Court of Justice
to kindly declare the grievances presented by the Plaintiffs as groundless and to strike out their Application
pure and simple.

IV. The Court Hearing

44. By Order of the Court, the Parties were summoned to appear before it, in a hearing slated for 24th
September, 2009. During the hearing, and before the beginning of the session, the Republic of Cote
d'lvoire filed at the Registry of the Court a Defence Brief in which it raised an objection for the lack of
competence of the Community Court of Justice, to hear the case, and the inadmissibility of the Application
instituting proceedings, which were not earlier raised. This document was filed, and joined to the original
Writs.

45. The Republic of Céte d'lvoire states that, following the notification, it had presented its own defence, by
itself before constituting its counsel. It explains further that after designating its counsel, the latter applied
for an extension of the time-limit for the Defence, but, that request could not be registered in the Registry of
the Court. Finally, the Republic of Céte d'Ivoire adds that it is averse to the idea of allowing the Applicants
sufficient time to submit their Rejoinder to the Defence Brief. If the Honourable Court so decides.

46. On the other hand, Plaintiffs were opposed to filing of the document presented by the Defendant State,
on the ground that it has had sufficient time to constitute its counsel, who is duty bound to respect the
time-limit.

47. They however recognised the fact that they too filed in a request in which they informed the Court of the
withdrawal of three of the Plaintiffs from, and the inclusion of one new, whose inclusion was earlier on
inadvertent. Thus, they added that they were not opposed to an adjournment, to allow them the time to file
more supplementary documents.



48. Finally, Plaintiffs pleaded that the Court should kindly order their physical appearance, as well as that of
the Chairman of the National Human Rights Commission of Cote d'lvoire, for them to be heard.

Interim Order

49. The Court,

Considering that, contrary to the provisions of Article 33, paragraphs 1 and 6 of the Rules of Procedure, no
proof was added to the main Application by the Plaintiffs; but that the case was about being argued, has
opted to consider the issues raised in the Ruling, and invited the parties to adopt their final conclusions.
50. Thus, Plaintiffs recalled the five series of human rights violation committed against them by the State of
Cote d'lvoire and reiterated their plea for reparation.

51. The State of Cote d'lvoire, in turn, observed that three Plaintiffs have withdrawn from the case, while at
the same time drawing the attention of the Court to the fact that a Member State was dragged before an
International Court for a case of the violation of serious human rights with no proof to back that claim.

52. It thereafter concluded by raising the objection as to the incompetence of the Honourable Court, on the
ground that the detention of the Plaintiffs was Ordered by National Judicial Authorities, in accordance with
the provisions of the Legislation that allows for preventive detention. He further avers that the Plaintiffs had
the opportunity to exercise their right of appeal, before the National Courts, which ruled that, "their
detention remains a necessity for the manifestation of the truth". And that. in the instant case. the
detention is not an arbitrary one, and that, it is not within the jurisdiction of the Community Court of Justice,
ECOWAS, to hear facts of the case.

53. Upon these incidents, the Court has really decided a joinder, as to the merit, and opted to adjudicate as
follows.

V. Analysis of the Facts by the Court

On the Jurisdiction of the Court

54. The jurisdiction of the Court is as defined in the Protocol A/P1/7/ 91, together with the amendments
introduced by the Supplementary Protocol A/SP.1/01/05 relating to the Court. Thus, pursuant to Article 9(4)
of the said Supplementary Protocol, "The Court has jurisdiction to hear materially, cases relating to
human rights violation that occur in any Member State of the Community".

55. Such competence which is recognised for the Court, in principle, it is now left for the Court to
demonstrate, in concrete terms, if it has jurisdiction to consider the Application that was brought before it.
To settle this riddle, the Application instituting proceedings needs to be analysed, in the first place.

56. In their Application, Plaintiffs invoke the violation by the Defendant State, their right to enjoy the
presumption of innocence (1), an infringement upon their honour and reputation (2), their right of not being
deprived of personal liberty in an arbitrary manner (3), and their right to fair hearing (4).

57. To this effect, the Court recalls that:

- The right to the presumption of innocence is guaranteed by the provisions of Articles 11(1)}} (1) Everyone
charged with a penal offence has the right to be presumed innocent until proved guilty according to law in a
public trial at which he has had all the guarantees necessary for his defence.[/popup

x of the Universal Declaration of Human Rights, 7(1) (c) of the African Charter on Human and Peoples'
Rights and [popup=14(2)] Everyone charged with a criminal offence shall have the right to be presumed
innocent until proved guilty according to law.

of the International Covenant on Civil and Political Rights.

- The right to honour is guaranteed by Articles 12

x No one shall be subjected to arbitrary interference with his privacy, family, home or correspondence, nor
to attacks upon his honour and reputation. Everyone has the right to the protection of the law against such
interference or attacks.

of the Universal Declaration of Human Rights, 4 of the African Charter on Human and Peoples' Rights and
17



x 1. No one shall be subjected to arbitrary or unlawful interference with his privacy, family, home or
correspondence, nor to unlawful attacks on his honour and reputation.

2.Everyone has the right to the protection of the law against such interference or attacks.
of the International Covenant on Civil and Political Rights (ICCPR).

- The right of not being deprived of personal liberty in an arbitrary manner is guaranteed by Articles 9

x No one shall be subjected to arbitrary arrest, detention or exile.

of the Universal Declaration of Human Rights, 6 of the African Charter on Human and Peoples' Rights, and
9(2)

x 1. Everyone has the right to liberty and security of person. No one shall be subjected to arbitrary arrest or
detention. No one shall be deprived of his liberty except on such grounds and in accordance with such
procedure as are established by law.

of the International Covenant on Civil and Political Rights (ICCPR).

- The right to fair hearing is guaranteed by Articles 10

x Everyone is entitled in full equality to a fair and public hearing by an independent and impartial tribunal, in
the determination of his rights and obligations and of any criminal charge against him.

of the Universal Declaration of Human Rights, 7 of the African Charter on Human and Peoples' Rights, and
14

x 1. All persons shall be equal before the courts and tribunals. In the determination of any criminal charge
against him, or of his rights and obligations in a suit at law, everyone shall be entitled to a fair and public
hearing by a competent, independent and impatrtial tribunal established by law. The press and the public
may be excluded from all or part of a trial for reasons of morals, public order (ordre public) or national
security in a democratic society, or when the interest of the private lives of the parties so requires, or to the
extent strictly necessary in the opinion of the court in special circumstances where publicity would prejudice
the interests of justice; but any judgement rendered in a criminal case or in a suit at law shall be made
public except where the interest of juvenile persons otherwise requires or the proceedings concern
matrimonial disputes or the guardianship of children.

2. Everyone charged with a criminal offence shall have the right to be presumed innocent until proved guilty
according to law.

3. In the determination of any criminal charge against him, everyone shall be entitled to the following
minimum guarantees, in full equality: (a) To be informed promptly and in detail in a language which he
understands of the nature and cause of the charge against him; (b) To have adequate time and facilities for
the preparation of his defence and to communicate with counsel of his own choosing; (c) To be tried
without undue delay; (d) To be tried in his presence, and to defend himself in person or through legal
assistance of his own choosing; to be informed, if he does not have legal assistance, of this right; and to
have legal assistance assigned to him, in any case where the interests of justice so require, and without
payment by him in any such case if he does not have sufficient means to pay for it; (e) To examine, or have
examined, the witnesses against him and to obtain the attendance and examination of witnesses on his
behalf under the same conditions as witnesses against him; (f) To have the free assistance of an interpreter
if he cannot understand or speak the language used in court; (g) Not to be compelled to testify against
himself or to confess guilt.

4. In the case of juvenile persons, the procedure shall be such as will take account of their age and the
desirability of promoting their rehabilitation.

5. Everyone convicted of a crime shall have the right to his conviction and sentence being reviewed by a
higher tribunal according to law.

6. When a person has by a final decision been convicted of a criminal offence and when subsequently his
conviction has been reversed or he has been pardoned on the ground that a new or newly discovered fact
shows conclusively that there has been a miscarriage of justice, the person who has suffered punishment
as a result of such conviction shall be compensated according to law, unless it is proved that the



non-disclosure of the unknown fact in time is wholly or partly attributable to him.

7. No one shall be liable to be tried or punished again for an offence for which he has already been finally
convicted or acquitted in accordance with the law and penal procedure of each country.

of the International Covenant on Civil and Political Rights.

58. The Universal Declaration of Human Rights and the African Charter on Human and Peoples' Rights are
Legal Instruments that all ECOWAS Member States, including the State of Céte d'lvoire are signatories. At
the Community level, their eminent importance has been underlined, notably by the affirmation from all
Member States which vowed to expressly respect them.

59. The commitment to the African Charter on Human and Peoples' Rights is derived from its ratification by
each of the ECOWAS Member States, of two fundamental Instruments, which are: the ECOWAS Revised
Treaty and the Protocol relating to Democracy and Good Governance (Art. 1 h).

60. As to the commitment to the Universal Declaration of Human and Peoples’ Rights its pre-eminent place
in human rights law, as recognised by the ECOWAS Community is as shown by its mention in the
preamble of the aforementioned Protocol.

61. The rights recognised and affirmed by these Instruments constitute international obligations, for
Member States, within the scope of general international law and Community law By affirming their
commitment expressly to these International Instruments relating to Human Rights, the Community and its
component Units (State Parties) have surely in mind, the core element of the United Nations' System which
is enshrined in the Universal Declaration of Human Rights and the International Covenant on Civil and
Political Rights, as well as the core element of the African system as the expression values of authentic
civilisation, which they are ready to uphold.

62. Consequently, while examining the extension of its jurisdiction over cases of human rights violation
within the Community landscape, the Court takes into consideration, not only the African Charter on Human
and Peoples' Rights, but also, the United Nations' basic Instruments, namely the Universal Declaration of
Human Rights and the International Covenant on Civil and Political Rights. These United Nations
Instruments were, at least, accepted by Cote d'lvoire, which ratified or signed them.

63. The Court notes that the State of Céte d'lvoire ratified the International Covenant on Civil and Political
Rights on 26 March 1992 and ratified the Supplementary Protocol to that Convention on 5 March 1997.

64. Thus, there is no doubt, that all the rights that are guaranteed in these Instruments, which relate to
human rights issues, are part of human rights that Cote d'lvoire must protect on its territory.

65. Equally, by signing the Supplementary Protocol amending the Protocol A/P.1/7/91 relating to the Court
of Justice of ECOWAS on 19t January, 2005, C6te d'voire accepts, by so doing, the jurisdiction of the
Court on cases relating to issues of human rights violation which occur in its landscape.

Consequently, the Court has jurisdiction to hear the instant case.
On the Admissibility of the Documents Brought Before the Court

66. The first document relates to the one the State of Céte d'lvoire presented, to substitute or correct its
Defence Brief.

67. The Court holds that the State of Céte d'lvoire was notified of the Application, and was accorded a
time-limit during which it could file its defence. A Defence Brief was filed by the Defendant State within the
time-limit. There was no Rejoinder from Plaintiffs. A date was fixed for the pleas to be made and the parties
were duly summoned.

68. A document which had already been tendered, a little before, or in a hearing, and which features some
aspects of a new request in a subsequent hearing shall be deemed as constituting a violation of the
provisions of the Rules of the Court. Thus, pursuant to the provisions of Article 35 of the Rules of
Procedure of the Court, and owing to the principle of legality, the Court simply rejects the said document.
69. The second document is the one that was introduced by Counsel to the Plaintiffs, and through which he
informs the Court on the withdrawal of three of the Plaintiffs, and the inclusion of a new one, whose name
had been omitted earlier, when the main Application was filed.

70. The Court accedes to the first request, since the Applicants are at liberty to withdraw from the case at
any stage of the procedure.

71. As for the second request, the Court observes that, pursuant to the Rules of procedure applicable
before it, notably Articles 21 of the 1991 Protocol relating to the Court, and 89 of the Rules of Procedure, a



third party who was not mentioned in the main Application, as principal party, can only intervene in the

procedure, through a voluntary application to intervene. "To this end, the intervener shall mention the
rounds that justify such an intervention".These are grounds beyond a mere main Application.

72. Consequently, the request from Counsel to Plaintiffs, which tends to introduce a new Applicant, is

rejected.

As to the merit of the case
73. The Court considers as proven, the following facts between the parties:

- On 11t August, 2007, the Head of State of C6te d'lvoire instructed the State Prosecutor in the Tribunal of
First Instance of Abidjan, to investigate the financial management of the Institutions of the Coffee and
Cocoa sub-sector of the economy, in order to shed light on the cash flow of each of these institutions.

- The State Prosecutor held a press conference on 12 June 2009 during which he made public the findings
of the enquiry, while stating that twenty-three (23) persons, are being investigated for "embezzlement
abuse of office, fraud, use of fake bank and business documents.

Equally, the Doyen of the Trial Judges Ordered, in June 2008, the arrest of some of the Applicants, namely
Mr. AMOUZOU Henri, Mrs. Obodji Houssou Amelan Roselyne and Mrs. Aka Elloh Evelyne.

- On 18t July, 2008, the Doyen of the Trial Judges appointed, by order, a Team of Experts, to carry out a
Financial Audit in all the Institutions of where the Applicants are working.

- On 14t August, 2008, the Council of Ministers authorised the Doyen of the Trial Judges to interrogate five
Members of the Government, still in relation to the same case.

- Some media organisations, namely the State owned Television Station and the daily News paper
Fraternite Matin gave information relating to the results of the investigation and alluded to presumed guilty
and that sanctions shall be taken against the indicted persons.

- Plaintiffs were thus arrested and detained. They applied for bail, which was turned down; they appealed
following their detention and the Court of Appeal adjudicated on the appeal as unfounded.

- The Applicant OBODJI was pregnant while she was in detention. Mrs. OBODJI was still in custody when
she was taken to a clinic, and she was delivered of a child.

- The baby does not live with the mother in detention; to this effect, the baby is being fed with artificial milk.
74. The Applicants claim that the State of Céte d'lvoire violated their fundamental rights stated as follows:

- Violation of the principle of the presumption of innocence;

- Infringement on honour and reputation;

- Violation of the rules of preventive detention;

- Infringement on the right to fair hearing.

The Applicant OBODJI alleges that the State of Céte d'lvoire infringed on the right of pregnant women and
nursing mothers.

75. There is, therefore, the need to analyse each of these alleged rights, so as to determine whether there
was a violation of each of them.
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On the violation on the right of presumption of innocence

76. To illustrate the violation of the right of the presumption of innocence, the Applicants aver that some
information outfits in the country namely the state owned Television Station and the Government Daily
Fratemite Matin portrayed them as potential culprits and that "heads shall roll.

77. In regard to the alleged grievance, following the publicity made by the media outfits, the Court holds
that the Applicants do not establish the link between the News Items made public and the journalistic
treatment by the media oulffits, talk less of any potential liability of the State of Cote d'lvoire.

78. In any case, the news that was published, relating to the ongoing investigation, wherein the Applicants
were portrayed as presumed guilty by the press, was done in the strict exercise of the right or the freedom
of information. Even if such has infringed upon their honour and reputation, there is no way the State of
Cote d'lvoire could be held responsible for this. The Court wishes to recall its jurisprudence in the case of
Hadijatou Mani Koraou against the Republic of Niger (ECW/CCJ/JUD/04/08 paragraph 71 of 27/10/ 08)
where the Court states that

"... if the complaint drawn from discrimination - to which the Applicant lays claim for the first time

before the Court - is founded, that violation is not attributable to the Republic of Niger but rather to

El Hadj Souleymane Naroua, who is not party to the instant proceedings".

79. The Court does not loose sight of the fact that the broadcast made by the press, of the facts of the case
under investigation, or of the judgement, with a view to portraying the suspects as guilty before hand, could
give credence to a general predisposition that could lead to a judgement based on culpability, and thus,
could have effect on the principle of presumption of innocence. Yet, for as long as the guarantees of the
independence of the judiciary, and fair hearing could be given to the suspects, such an action from the
press cannot become a liability for the State of Cote d'lvoire.

On the infringement on honour and reputation

80. The same analysis that the Court has made for the principle of presumption of innocence, also applies
to the allegation of infringement on honour and reputation.

81. Indeed, the State of Cote d'lvoire could only be held responsible, if by omission, it had not made laws
that would protect the honour and reputation of citizens, and if it had not created the Courts, which the
citizens could access, to enable them initiate proceedings, and enforce their rights. But, in the instant case,
the Applicants have not imputed to the Defendant State, any omission.

82. Consequently, in the instant case, since the Applicants feel they have been wronged, following the
journalistic handling of the case, it behoves them to lodge a complaint to the appropriate quarters, to hold
the authors of the alleged violations responsible, either in civil or criminal suits. In the contrary, they cannot
hold the State of C6te d'lvoire responsible for a purported violation that they might have suffered, and
which might have been committed by a third party.

83. On this issue too, their claim cannot prosper.

On the Arbitrary Detention

84. The Applicants claim that they have been arbitrarily detained and were not given fair hearing.

85. The parties recognise the fact that the Applicants’ detention was carried out, on the Order of a
competent judicial authority of the Respondent State, namely the Doyen of Judges, as part of an
investigation into a case of embezzlement or poor management of public funds, which, in general,
constitute a crime of a certain gravity and punishable under the law.

86. Whether one relies on domestic law or on international instruments that the State of Céte d'lvoire is
committed to, preventive detention of indicted persons is allowed persons when verifying such facts.

87. The Applicants had an opportunity to challenge the reasons for that detention before a Court of Appeal
in their country. Their appeal, having been stricken out in their country, the Court concludes accordingly
that the Applicants' detention was based on legal grounds (on reasonable cause) and was carried out
according to legally determined procedure in their country. Thus, the claim of the Applicants that their
detention is arbitrary is unfounded.

88. Agreed, a detention may be initially free of observations, that is a lawful detention, yet, it can become
thereatfter, illegal, beyond a reasonable time-limit, by which the convict must be tried.
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89. Indeed, Article 9(3) of the International Covenant on Civil and Political Rights provides that "Anyone
arrested or detained on a criminal charge shall be brought promptly before a judge or other officer
authorised by law to exercise judicial power and shall be entitled to trial within a reasonable time or

shall be released".

90. The Applicants alleged that their preventive detention is being prolonged excessively, thereby violating
their rights as recognised by the aforementioned international instruments.

91. Given the difficulty in finding a quantitative criterion that could be used in all situations, neither the
African Charter on Human Rights, nor the International Covenant on Civil and Political Rights or any similar
international instrument, such as the European Convention for the Protection of Human Rights and
Fundamental Freedoms or the Inter-American Charter on Human Rights, do not define clearly, what is
meant by reasonable time-limit during which to effect the trial of suspects in preventive detention.

92. Some Constitutions and domestic laws have been careful in establishing a maximum time-limit beyond
which nobody can remain in custody.

93. International Courts, which are competent in applying the relevant international instruments on human
rights consider that the reasonable time-limit to effect the trial of detainees must be determined on the merit
of each case, given the specificity of procedure, its degree of complexity, and depending on the nature of
the offence, of the difficulty in the investigation or the number of people involved.

94. In the instant case and given the alleged facts, the Applicants are suspected of having committed a
crime of embezzlement or mismanagement of public funds, in a case where 23 persons were already
involved. Five cabinet members have also been interrogated.

95. Considering the nature of the crime for which the Applicants are charged, the number and the level of
responsibilities of those involved, and the complexity of investigations relating to offences which are of
financial in nature, one cannot confirm that, the time that has elapsed, (seven months) between the
beginning of their detention, and the date on which the Applicants brought their case before the Court, is
enough to believe that their preventive detention is gone beyond a reasonable time-limit.

96. Agreed, in examining the question of the observance of reasonable time-limit, one must take into
account the conscientiousness of the authorities in their way of expediting the proceedings of the case. But,
concerning this aspect, the pleadings filed on the case, including those by the parties themselves, give the
impression that the authorities made conscious efforts to conduct the trial without unjustified delay.

97. Indeed, the accused were detained in June 2008 and immediately after, investigative proceedings were
begun, such as the conduct of a financial audit of the companies, as well as hearing of five members of the
Government in August. The Court holds that there are no indications that may lead her to judge that the
Defendant State is slow in conducting the trial of the Applicants within the said time-limit.

98. And that, however, it shall be up to the Defendant State to take appropriate steps to ensure that a
reasonable time-limit is strictly adhered to, or where it is impossible to observe such a time-limit, the
detainees may have to enjoy the rights as enshrined in Article 9 (3) of the above-cited Covenant.

As regards violation of the rights of the pregnant woman and those of the infant

99. This last plea-in-law concerns the particular situation of Applicant OBODJI, who, according to the
Application filed, was pregnant during her detention, and gave birth to a living child during the preventive
detention, but the infant is not kept in the prison house.

100. It is obvious that the Applicant was pregnant and that during the preventive detention period, she gave
birth to a child who did not however remain in prison in the company of his mother.

101. In the Application, it is claimed that the detention of the Applicant and the fact that she was kept in
prison before and after child birth, violates the United Nations Convention on the Rights of the Child and the
African Charter on the Rights and Welfare of the Child.

102. The Court acknowledges the important role played by these two instruments in the protection of the
interests of a minor as well as those of a pregnant woman and of a mother of minors.

103. Such instruments, in as much as they make reference to detention and imprisonment, must be taken
into consideration by the States in the administration of justice, the reform of prisons, the making of laws
which define the regime of incarceration of persons in penitentiary establishments, and in the administration
of penitentiary services.

104. In this regard, special attention must be accorded Article 30 of the African Charter on Human and
Peoples' Rights [sic], which provides that:
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"State Parties to this Charter shall put in place, a special treatment for pregnant women and
mothers of infants and minors who have been indicted or found guilty of a penal offence, and shall
ensure particularly that:

1. A sentence other than jail term shall be given, in all cases, against pregnant women;
2. Measures aiming to replace the imprisonment of pregnant women shall be taken and promoted;

3. Specialised Institutions shall be established, wherein the detention of such mothers shall be
carried out;

4. All measures shall be put in place to forbid the imprisonment of a mother and her child;

5. All measures shall be put in place to forbid that a death sentence be passed against such
mothers;

6. The prison system shall essentially aim at reforming, reintegrating the mother into her family and
rehabilitating her into the society."

105. However, the Court understands that the provisions cited above do not absolutely debar the States
from detaining pregnant women and nursing mothers. It is true that it is the Charter itself which brings the
States under the obligation of "creating special institutions for taking care of the detention of mothers". This
confirms the fact that there is no absolute prohibition on deprivation of freedom in such an instance.

106. What the States are bound by, is that they are under an obligation to make a preference for alternative
measures, as regards the imprisonment of pregnant women where this is possible, and to create special
institutions for the detention of pregnant women and nursing mothers.

107. As emphasised by Habib Gherari in Etudes Internationales, vol.22, No 4. 1991, pp. 735- 751, with
regard to the rights that are guaranteed by the African Charter,

"In order for the African Child or the Child who is on the African continent to truly enjoy the

generality of these rights, two conditions must be met. On the one hand, and in the majority of

cases, the State must make adequate Regulations and necessary concrete Measures (Art 1(1) of the
Charter); indeed, if civil rights and fundamental liberties have, as we all know, direct applicability, it

is not the same for such rights that are highly social in nature, which, except for few, like Primary
Education, which is free and obligatory in nature (Art 11.3a), require great and constant effort. And

this is well emphasised in the Charter, their enforcement is highly dependent on the availability of
resources."

108. In the instant case, there is no evidence that the Defendant State makes provision for conditions which
enable her to accord greater attention to the non deprivation of the Applicant's freedom, or her
incarceration in a special prison, without compromising, all the same, the rationale behind the preventive
detention.

109. Whatever the case may be, the infant did not remain in the company of his mother in the prison house.
Besides, an arrangement for enabling visitors to come on visits, may minimise and attenuate the effects
related to the separation of the mother from the child.

Consequently

110. Whereas the publication of information by the media on the investigation and preventive detention of
the Applicants do not constitute a violation of the principle of presumption of innocence, by the State of
Cote d'lvoire, such as to trample on the honour and reputation of the Applicants;

111. Whereas the preventive detention of the Applicants is not arbitrary, since it arose from a judicial
procedure;

112 Whereas the circumstances of the instant case do not permit to adjudge that the time-limit for the
conduct of the proceedings, by means of which the Applicants were detained, is unreasonable;

113. Whereas the detention of the Applicant OBODJI, nee HOUSSOU Amelan Roselyne, does not
constitute a violation by the State of C6te d'lvoire, of her rights as a pregnant woman and the rights of her
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child.

For these Reasons

114. The Community Court of Justice, ECOWAS, adjudicating in a public sitting, after hearing both parties
in issue of human rights violation, in first and last resort:

- Having regard to the 24 th July, 1993 Revised Treaty of ECOWAS;

- Having regard to the 10 th December, 1948 Universal Declaration of Human Rights;

- Having regard to the 28 th June, 1981 African Charter on Human and Peoples' Rights;

- Having regard to the 11 th July, 1990 African Charter on the Rights and Welfare of the Child;

?7?7? Having regard to the Supplementary Protocol of ECOWAS on Democracy and Good Governance;

- Having regard to the 1991Protocol relating to the Community Court of justice, ECOWAS, and the 2005
Supplementary Protocol on the Community Court of Justice, ECOWAS;

- Having regard to the 28 th August, 2002 Rules of Procedure of the Court;

1. Dismisses the objection regarding the incompetence of the Court, as raised by the Republic of Cote
d'lvoire;

2. Declares that the facts adduced by the Applicants do not amount to a violation of their human rights, as
alleged to have been committed by the State of Céte d'lvoire;

Accordingly

3. Dismiss the Application with in all its intents and purposes;
4. Ask the Applicant to bear the costs.

Thus made, adjudged and publicly pronounced by the Community Court of Justice, ECOWAS, on
the day, month and year indicated above
SIGNATURES

1. HON. JUSTICE AWA NANA DABOYA - PRESIDING
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